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Richard C. Harkins

4422 E. Lupine Ave.

Phoenix, AZ 85028

Telephone 602-694-3589

Pro per

BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

DOUG LITTLE, Chairman
BOB STUMP
BOB BURNS
TOM FORESE
ANDY TOBIN

Administrative Law Judge Prent.

In the matter of: DOCKET no. S-20938A-15-0308

USA BARCELONA REALTY ADVISORS,
LLC, an Arizona limited liability company,

AMENDED POST-HEARING BRIEF OF

RESPONDENT

RICHARD c. HARKINS

USA BARCELONA HOTEL LAND
COMPANY I, LLC, an Arizona limited
liability company,

RICHARD C. HARKINS, an unmarried man,

ROBERT J. KERRIGAN (CRD no. 268516)
an unmarried man,

GEORGE T. SIMMONS and JANET B. MR.
SIMMONS, husband and wife,

BRUCE L. ORR and SUSAN S. ORR,
husband and wife.
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Docket Number S-20938A-15-0308

1 Mr. Hawkins submits this  post-hearing brief as re la tes to the  administra tive  hearing, which was

2 conducted over the  period May 9, 2016 through May 19, 2016, on beha lf ofthe above named

3 Re s ponde nts , a s  follows :

4 BRIEFING IS S UES

5 Regarding the Securities Division's unauthorized "Amended Post-Hearing

6 B r ie f"

7 If the  Divis ion 's  Ame nde d  P os t-He a ling  Brie f ("Ame nde d  P HB") wa s  no t

8 a pprove d by the  Adminis tra tive  La w J udge  Ma rk P re nt ("ALJ  P re ny") a nd/or the

9 Amended PHB conta ins  any charges  aga inst any Mr. Harkins  not there -to-fore  of record,

10 it s hould be  S tricke n.

11 S UMMARY OF THE CAS E AGAINS T MR. HARKINS

12 The  Divis ion's  Amended PHB is  in some  ins tances  clea r a s  to cha rges  directed

13 sole ly aga ins t Mr. Hawkins  or aga ins t Respondents  Mr. Keegan, Mr. S immons  and Mr.

14 Orr, a nd in othe r ca se s , (ii) the  Divis ion's  cha rge s  a re  uncle a r a s  to whe the r the y a re

15 a pplica ble  Mr. Ha rkins  (i) a t a ll, (ii) in pa rt, or, (iii) not a t a ll.

16 In this  regard, Mr. Harkins  has  made  a  best e fforts  a ttempt to s ta te  his  position on

17 any charge he assesses is directed against him.

18 Charges  tha t Mr. Hawkins  deems  applicable  only to Respondents  Mr. Ke rrigan,

19 Mr. S immons  and Mr. Orr, a re  re fe renced a s  "Not Applicable  to Mr. Hawkins".
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Docket Number S-20938A-15-0308

1 Hawkins' Preamble to his Post Hearing Brief

2

3
4

5
6

7
8

9

"Thou s ha lt not be a r fa ls e  witne s s  a ga ins t thy ne ighbor" is  the  ninth
(respective ly the  e ighth according to the  Ca tholic and Lutheran count[l]) of
the Ten Commandments,[2] which are widely understood as moral imperatives
by legal scholars , Jewish scholars , Catholic scholars , and Post-Reformation
scholars ." Continuing, "You shall not spread a  fa lse  report. You shall not join
hands with a  wicked man to be  a  malicious  witness . You sha ll not fa ll in with
the  many to do evil, nor sha ll you bea r witness  in a  lawsuit, s iding with the
many, so as  to pe rve rt jus tice , nor sha ll you be  pa rtia l to a  poor man in his
la ws uit."

_.- Exodus 231 l -2[8]

The  Securities  Divis ion ("Divis ion") of the  Arizona  Corpora tion Commission

ha s  Ha unte d the se  mos t s a cre d conce pts  a nd done  so in a rroga nt a buse  of its

prosecutoria l duties. It well understands where  its  fa lse  witness fa ilures lie . If the  ALJ

He a ring ha d be e n a  tria l in a  Unite s  S ta te s  Court of La w, in obs e rva tion of the

Divis ion's  admitted practices , it is  like ly the  Judge  would have  declared it a  mis tria l.

But, ALJ Preny stated in the ALJ Hearing, that he felt he did not have the authority to

dismiss any charge. Therein, he certainly could not declare the ALJ Hearing aborted.

Three addendums to this Post Hearing Brief of Harkins are incorporated herein

and located at the end of the Post Hearing Brief's  signature and distribution page, as

follows :

•
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Addendum I - Defined terms are denoted throughout by the subject word

or words (s ) s uch a s  "Compa ny" or "Ba rce lona  Re a lty Advis ors "

capita lized and in quotes when established to be  used thereafter for the

purposes of establishing a Defined Term as used herein.

Addendum II - Chronologica l review of major events  of USA Barce lona

Re a lty Advis o rs , LLC ("Compa ny",

Advis ors "), US A Ba rce lona  Hote l La nd Compa ny, LLC ("Ba rce lona

La nd Compa ny") a nd US A Ba rce lona  Re a lty, Inc. ("Re a lty" a nd

"Barce lona  Rea lty").

Note : Addendum II is  an llxl7 document, if printed in full sca le .

"Advis ors " a nd "Ba rce lona
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Docket Number S-20938A-15-0308

1

2

3

4

5

Adde ndum III - Cha rt including the  cha rge s  brought by the  Divis ion

a ga ins t Ha rkins  with  re fe re nce  to  pa ra gra ph  numbe rs  in  bo th  the

Divis ion's  a nd Ha rkins ' P os t He a ring Brie fs .

6 The Division's case against Hawkins is facedly flawed. When the issues are  la id out

7 and judged under tests of, reasonableness, relevance and reality, in the names ofjustice and

8 prude nce , the  He a ring Divis ion 's  re comme nda tion to the  Commis s ion s hould be  to

9 "Dismiss  with Pre judice". The  reasons  a re  clea r, a s  will be  la id out in Hawkins ' P reamble

10 and furthe r in his  Pos t Hearing Brie f.

11 For ease  of tracking the  his torica l evolution and of inte r-re la tionships  be tween the

12 Ba rce lona  e ntitie s  (the  "Ba rce lona  Entitie s ") , including two tha t a re  s ubje cts  of the

13 Division's  initia tive , (Barce lona  Advisors  and Barce lona  8[=Ie%el Land Company) and one

14 tha t isn't (Ba rce lona  Re a lty), which mos t ce rta inly is  a  ke y pla ye r e ithe r ove rlooke d or

15 disregarded by the  Divis ion, Hawkins has  included Addendum II here to.

16 The  Divis ion has  undertaken to find bad actors  ("Bad Actors") in a  house  devoid

17 of Ba d Actors . By now, the  Divis ion knows  tha t a ll of its  a ccus a tions , a lle ga tions  a nd

18 charges, except one , a re  without foundations suitable  to achieve  the  WIN they are  afte r.

19 As brought forward by the  Divis ion, the  ma tte r a t hand pe rta ins  to the  Company's

20 dea lings with 10 investors , a ll clearly accredited investors , nine  of whom had a  substantia l

21 re la tionship with one  or more  of the  Respondents  prior to making an inves tment with the

22 Company. Tota l monies  involved include  securitie s  transactions  of $890,000 or $895,000

23 a nd othe r non-se curitie s  tra nsa ctions  of $400,000 or $405,000, for $1,395,000 in tota l

24 ca pita l tra nsa ctions .
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Docket Number S-20938A-15-0308

1 Fa ta l Ha w # 1 The  Ba rce lona  e ntity the  Divis ion ha s  ove rlooke d, Ba rce lona

2 Re a lty, is the_reaso1; all the other Barcelona entities exist. Right from the beginning of the

3 Division's pursuit of Bad Actors, with Mr. McDonough's road map in hand, the Division

4 went down a path to nowhere .

5 Consider - Barcelona Realty has _not been brought forward by the Division in its

6 investigation. It remains essentially invisible. Hawkins' belief as to why this is so, is

7 provided in this Preamble and in his Post Hearing Brief As a peek preview, Harldns'

8 believes, that the Division's reason for leaving Barcelona Realty out of their story is either

9 (i) it is somehow a key part of the Division's WIN at all cost approach to this matter, or in

10 the alterative, (ii) they didn't/don't possess the business acumen to figure it out. Harldns

11 le a ns  towa rd the  la tte r.

12 When the Hearing Division correlates (i) the essence of Barcelona Realty as the

13 linchpin of the Barcelona group of companies, with, (ii) the preposterous charges brought

14 against Hawkins, Barcelona Advisors and Barcelona Land Company (in this instance, the

15 three need to be viewed together) by the Division, the Hearing Division will reduce the

16 Division's claims against Harldns from the mountains the Division claims them to be, to

17 the mole hills they are.

18 Fatal flaw # 2 - Using a flawed road map. The complaint that started this matter

19 did not come from a Company Investor, creditor or vendor. Rather, it came from Patrick

20 McDonough, a disgruntled former non-managing member of the Company who failed in

21 his duties with the Company, knew it, and quit the Company in some after-hours quackery.

22 • Hawkins understands one issue McDonough had with the Company. At the

23 time of his quackerous departure from the Company, he had not, along with

6
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Docket Number S-20938A-15-0308

1 every othe r "member", been pa id for over two months . The  Company was

2 in a  tight cash s itua tion which was deemed a  short-te rm issue .

3 • He re  is  whe re  ca us e  a nd  e ffe c t come s  in to  p la y. In te re s ting ly, Mr.

4 McDonough had not ra ised one penny of capita l for the  Company under the

5 very offe ring when, a t the  time  he  was  hired, he  a ssured the  Company he

6 could, and would, place  with pe rsona l accredited inves tor acqua intances .

7 His own lack of effort and performance of the  duties he was hired to execute

8 led to his  own displeasure  with the  Company.

9 • Within a  da y of his  de pa rture  firm the  Compa ny, McDonough, in a n off-

10 ca mpus  me e ting with Mr. S immons , thre a te ne d to ca us e  the  Compa ny

11 proble ms . His  tone  a nd vile ne s s  we re  s uch tha t, Mr. S immons  le ft the

12 me e ting. Congra tula tions  a re  in orde r for Mr. McDonough. He  found his

13 fa cilita tor in the  Divis ion.

14 • Mos t re ce n tly a t the  ALJ  He a ring , Mr. McDonough  lie d  unde r oa th

15 rega rding a  continued ha ra ssment of Hawkins . This  was  evidenced b y a

16 docume nt (a n ill-conce ive d lie n on pe rs ona l prope rty) introduce d into

17 e vide nce  by Ha wkins  to which McDonough te s tifie d he  did not s e nd to

18 Ha rkins . It wa s  re ce ive d by Mr. Ha wkins  in a  Compa ny logge d e nve lope .

19 Mr. McDonough fa lse ly testified that he  neither possesses, nor since  leaving

20 the Company, has possessed any Company materials.

21 • McDonough ha s  no cre dibility or knowle dge  worthy of the  Divis ion 's

22 purposes . The  McDonough horse  is  out of the  ba rn and its  gilded (s ic "to

7
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1 give  a  de ce ptive ly a ttra ctive  or improve d a ppe a ra nce ") spots  a re  in pla in

2 s ight for a ll to s e e .

3 Fa ta l fla w # 3 - Atte mpting  to  ma ke  moun ta in s  ou t o f mo le  h ills When the

4 Division's  charges against Hawkins are  unbundled, set up in plain sight to be assessed, and

5 measured against the "Three_r Test",reasonableness, relevance and reality, a  puff of breeze

6 would cause  severe  damage . Exit s tage  right > Dust clears  > Only mole  hills  s tanding.

7 • Most of the  Divis ions  cha rges  a re  downright trite . (wa ll drippe rs )

8 • Others  require  some  keen knowledge  of wha t was  going on a t the  time  to

9 determine their reasonableness, re levance  or rea lity.

10 • And a  few take real business knowledge to grasp the  underlying essence.

11 That ground will be  covered in the  upcoming pages .

12 That's  the  geneses  of this  matte r of Divis ion ve rsus  Hawkins , a ll rolled up in three

1 3 fa ta l flaws . The  Divis ion seems mired in a  s tage  of dys topia . It's  views of companies  and

14 people  can only see  badness  and imprope r intention. Golia th in a  modern day form. Not

15 only doe s  the  Divis ion, pla ying the  role  of Golia th, ha ve  a  ve ry ba d founda tion for the ir

16 comme nce me nt of a ction a ga ins t Ha wkins  (the  McDonough roa d ma p), the  Divis ion

17 brought the  preponderance  of its  charges  aga ins t the  wrong Barce lona  entity, which itse lf

18 (if an entity can be  a  'se lf'), did absolute ly nothing for which to be  prosecuted.

19 If the  readers  of this  trea tise  of se lf-defense  s till s tand a t its  conclusion, (some 108

20 pa ge s  from he re ), the  ma tte r a t ha nd will corre la te  to the  fa ct tha t, the re  is  ve ry little

2 1 re le va nce  to  the  Divis ion 's  ve rs ion of mounta ins . Wha t will s ta nd a t the  tre a tis e 's

22 conclus ion will be  mere  smolde ring mole  hills .

8
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1 This  la borious  wa s te  of time  a nd re s ource s  by the  Divis ion in  its  ma licious

2 prosecution of Mr. Hawkins , results  from the  Divis ion not unders tanding what it was  doing

3 in the  be ginning. It lite ra lly ha s  be e n cha s ing its  ta il e ve r s ince .

4 We've  witne ssed the  cla ss ic rendition of, "how to find some  mole  hills ", a uthore d

5 by the  scribes  a t the  Divis ion. An impress ive  work. It incorpora tes  653 numbered cita tions

6 and some  4,000 (tha t's  a  guess ) individua l re fe rences . He re 's  a  review of the  Divis ion's

7 body of work.

8 • P OB. Re a d  a /s ome  "you  s hould  know a bout th is " me s s a ge (s ) from

9 McDonough.

10 • Inte rvie we d the  a uthor (a  conte ntious  pe rs on with a  ba g of ha te  a nd

discontent disguised as, a  road map).

12 • Go through pile s  of docume nts  provide d to the  Divis ion by Ha wkins  a nd

13 othe rs . (Of a ll the  documents  submitted into evidence  by the  Divis ion, the

14 vast majority were  provided by Harkens and the  other Respondents . Point -

15 the  Divis ion produced next to nothing on its  own.)

16 • Have investiga tors  (may have  been more  than one , but Morin was the  main

17 guy) conduct a  ple thora  of inte rvie ws  of Compa ny inve s tors , a nd othe rs

18 (you will s e e  tha t Mr. Morin wa s  uns upe rvis e d a nd ma de  up his  own

19 materia l as used on the  unsuspecting interviewees).

20 • F o llo w th is  with  th e  Div is io n 's  a tto rn e ys  c o n d u c tin g  in te rv ie ws  o f th e

2 1 Executive  Members  of the  Company, and others ,

22 • Ha ve  a  Div is ion  fo re ns ic  a c c oun ta n t d ig  th rough  fina nc ia l s ta te m e n ts ,

23 re cords  a nd re ports ,

9



Docket Number S-20938A-15-0308

1 • In  pre pa ra tion for the  ALJ  He a ring, ha ve  Divis ion a ttorne y's  conduct

2 coaching sessions with its  witnesses .. and the  climax scene

3 • Hold the  ALJ  He a ring.

4 That's  how the  Divis ion came  up with the  Barce lona  mole  hills . If it wasn't actua lly

5 happening, it would be  an ente rta ining s tory. Road map in hand, a ll of the  above  resulted

6 from the  Divis ion focusing on the  Barce lona  Advisors  entity as  "organized to opera te as a

7 REIT", which is  whe re  the  Divis ion s ta rte d in its  unde rs ta nding of wha t it wa s  looking a t

8 to find vile  deeds  perpe tra ted by Bad Actors .

9 La te r (give 'm s ome  cre dit), the  Divis ion ca me  to compre he nd tha t Ba rce lona

1 0 Advis ors  wa s  not orga nize d to conduct bus ine s s  a s  a  REIT, nothing of the  s ort. The

1 1 Divis ion gra s pe d e nough te s timony from its  individua l inte rvie ws  of the  Re s ponde nts

1 2 (like ly Mr. Ha rkins ) to re ve rs e  cours e  a nd unde rs ta nd tha t Ba rce lona  Advis ors  wa s

1 3 organized to be  the  advisor to "something" or some "somethings". Even then, the  Divis ion

1 4 didn't ge t wha t the  "some thing" was .

1 5 In fact, wha t the  Divis ion didn't ge t is  tha t it was  dea ling with some thing fa r more

1 6 complex than a  s ingle  entity. At about this  juncture , it like ly hid the  McDonough road map

17 with a ll the  evidence  la  it had gathered tha t didn't support its  case . (Like  to find tha t close t).

1 8 The  e ntity it wa s  going a fte r wa s  fungible . It lie s  both ins ide  of a nd outs ide  of a

1 9 group of a ffilia te d compa nie s  tha t comprise  the  Ba rce lona  Entitie s . The y a re , in fa ct, a

20 consortium of companies that each had its  own business plan. Some were  a imed a t buying

2 1 land and entitling land to be  sold to a ffilia te s  and non-a ffilia te s , othe rs  we re  focused on

22 a cquiring prope rtie s , building prope rtie s , e nga ging in joint ve nture s  to buy a nd/or build

23 properties  and engaging in other matters . Barcelona  Realty wrapped a ll of this  up under its

10
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1 umbre lla  tha t incorpora ted a  very broad and fa r reaching five  s tep business  plan. None  of

2 this  wa s  a  compone nt of Ba rce lona  Advisors  bus ine ss  pla n, ra the r, the se  we re  the  bus ine ss

3 plans of Barce lona  Realty and its  upstream and downstream affilia tes .

4 Right he re , it is  in pla in vie w tha t, the  Divis ion ha s  be e n ba rking up the  wrong tre e .

5 It cove re d Ba rce lona  Advis ors . But, in its  que s t to find e vil de e ds  pe rpe tra te d by Ba d

6 Actors , it qua rantined for examina tion, tria l and the  ga llows, the  wrong rabbit.

7 The  Divis ion did not unde rs ta nd tha t Ba rce lona  Re a lty, controlling e ntitie s  a bove

8 it and subse rvient entitie s  benea th, was  where  the  rea l e s ta te  bus iness  would occur, not,

9 with Ba rce lona  Advisors . He nce , a  numbe r of the  Divis ion's  cha rge s  a ga ins t the  Compa ny

10 s imply be come  moot whe n the  ve il of orga niza tion is  pe e le d a wa y a nd it is  cle a rly se e n

11 just what the  Company's  business  was about. That be ing, the  Company was an advisor to

12 e ntitie s  tha t e nga ge d in the  bus ine s s  of re a l e s ta te . The  a dvis or did not do a nything othe r

13 than advise  nor is  it organized to do so. He re  s its  the  Divis ion with jus t a  bunch of mole

14 h ills .

15 What the  Division did not take  the  time to grasp, most investors , if not a ll investors ,

16 in Ba rce lona  Advis ors ' 12-6-12 Offe ring, mos t like ly kne w. Wha t did the s e  inve s tors

17 know? Well, if they read it, a ll about Barce lona  Rea lty, 110+ pages  worth.

18 The  e ffe ctive  ve rs ion (sa me  da te ) of the  pre limina ry Ba rce lona  Re a lty April 10,

19 2013 confidentia l private  offering memorandum (Exhibit GTs_2*1*, submitted into evidence

20 at the  ALJ Hearing) was provided to the 12-6-12 investors, not as an offering for investment

2 1 purpos e s , but for ba ckground informa tion on the  ke y compa ny a mong the  Ba rce lona

22 Entitie s  tha t Barce lona  Advisors  was  advis ing, Barce lona  Rea lty. Woah Nellie  !

11
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1 From the  front page  Exhibit GTS-2, reads:

2

3

4

5

6

7

8

"This O ring ("O:ring") is being made to provide USA Barcelona Really, Inc.,

an Arizona corporation (the "Company", "us", "we") with capital to fund ire purchase

of and investment in hotels, apartment communities ..etc.. USA Barcelona Realty Advisors,

LLC, an Arizona limited liability company (the "Advisor"), will provide all administrative

services to the Company and its ajiliates. "

with the  knowle dge  so fa r gle a ne d firm the  P re a mble , wha t cha rge s  should be

9 deep-sixed from the  Divis ion's  lis t?  An exce llent question. For s ta rte rs , toss  the  one  about

10 the "Company changed its business plan". That one doesn't Hy. The Company always acted

1 1 a s  the  a dvisor it is . If the  Divis ion ha d pa id a tte ntion to (or e ve n ta ke n the  time  to le a d

12 about) the business plan of the entity that would be doing the real estate business, Barcelona

13 Realty, it would have seen that there in, the  business plan covers a  broad array of channels

1 4 of real esta te  business, in a  fashion that, per the  plan, leads it (and other Barcelona entities

15 when rolled up) to becoming a  public company.

16 The Divis ion's  quest to find Bad Actors  perpe tra ting evil and vile  deeds began with

17 the  Divis ion re a cting to Pa trick McDonough's  communica tion (poss ibly the  Divis ion me t

1 8 with Mr. McDonough e a rly on, we  couldn't ge t cla rity on tha t) thinldng it ha d some thing

19 worth chasing, got into something it didn't understand and in disregarding its  prosecutoria l

20 dutie s  to not ha nd the  innoce nt while  cha s ing Ba d Actors , continue d, to this  da y, in a n

21 e ffort to ge t out of the ir inve s tiga tion with a  "WIN".

22 It's  no wonder they got rid of the  investiga tor and the  forensic accountant assigned

23 to the  Ba rce lona  Ma tte r. Wha t a  job those  two did. (Not) But, the y did find some  mole

24 hills.

12
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1 Where  is  the  Divis ion focused now? The  Divis ion wants  a  WIN on the  8-8 Offering

2 matte r. Look a t some facts :

3 • the  Company made  no offe rs  of the  8-8 Offering.

4 • the  Company conducted no sa les under the  8-8 Offering.

5 • no pe rs on with whom the  Compa ny communica te d re ga rding the  8-8

6 Offe ring ha d a ny prior or future  inve s tme nt or a ny othe r de a ling with the

7 Compa ny; fina lly,

8 • as the  Division sta ted, the  subj act ads canted the  appropria te  legend for an

9 exempt offe ring under Arizona  Securities  S ta tute  Rule  R14-4-140.

10 Here 's anothe r mys te ry. Curious ly, the  Divis ion did not ques tion the  Company a t

11 any time  during the  approxima te ly two-month pe riod it ran the  8-8 Offe ring ads , or for a

12 period of some  12 months  the rea fte r. Only when the  Divis ion was  we ll under way with its

1 3 action aga ins t the  Company did the  8-8 Offe ring become  a  ma tte r of inte re s t. Clea rly, in

1 4 2013 whe n the  Compa ny ra n the  8-8 a dds , the  Divis ion wa s  a wa re  a nd not in the  le a s t

15 concerned. The  Divis ion has  persons  who review the  Arizona  Republic da ily in search for

16 viola tors  of the  rule s  it is  e mpowe re d to  e nforce . And, whe n the y think the re  is  a n

17 inappropria te  activity, they contact the  sponsors  of the  ad and seek to find out wha t they

18 are  up to. So, the  8-8 ads  were  fine  with the  Divis ion until they needed it to throw aga ins t

19 the  wall. (s ic "Throw aga ins t the  wall" .. to present an idea  and tes t the  reaction, or, throw

20 everything aga ins t the  wa ll and hope  something will s tick)

13
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1 Here 's  a  little  inte rlude  tha t has  some  irony to it:

2 Did you know, tha t once  upon a  time , Hawkins  was  involved with a  company tha t

3 was the  Divis ion's  s tandard-bea re r of how to provide  full disclosure  and conduct itse lf a s

4 a  s ta rle t example  for a ll is sue rs  ope ra ting in Arizona  to follow. Yep, good ole  AVC.

5 Inve s tme nt ba nke r Robe rt La ws on us e d AVC in his  de a ling with the  Divis ion's

6 the n, a nd now, Dire ctor, Ma tthe w J . Ne ube rt, to de mons tra te  wha t a  prope r disclosure

7 document was and to go forward and s tra ighten out some companies  tha t were  opera ting

8 in abuse  of the  Arizona  securitie s  s ta tute s . Yep, good ole  AVC conducted tha t s tandard-

9 bearing intrasta te  registered offering under A.R.S. 44-1891. Isn't that something? Same ole

10 AVC the  Divis ion's  ta king shots  a t now. S a me  ole  Richa rd C. Ha wkins . S a me  ole  Ma tt

11 Neubert. Same  ole  Divis ion.

12 Back on point - Mr. Hawkins had a lso employed Rule  14-4-140 in the  early days of

13 s ta rting up AVC (circ 2004). He  ha d no is sue s  with the  Divis ion a nd vice  ve rsa . As  Mr.

14 Harkens testified, over a  period of 10 years as a  licensed securities sa lesman and principal,

15 he  he ld Series  7, 24 and 63 securities  licenses , was  an office r of one  broker dea le r and a

16 co-owner of another. He has participated as an officer or principal of issuers that conducted

17 ove r 550 e xe mpt offe rings  s old in  49 s ta te s , including Arizona , a nd the  pre vious ly

18 me ntione d intra -s ta te  re gis te re d offe ring in Arizona . He  ha s  ne ve r be e n cite d by a ny

19 regula tory agency whether Sta te  or Federa l for any viola tion nor the  subj e t of any investor

20 la ws uit.

21 There  was  one  isola ted ins tance . The  Divis ion's  Ms. Coy ca lled Hawkins  in for an

22 inte rview back in 2010, in the  ea rly days  of the  Barce lona  undertaking. But she  re leased

23 him with what appeared to be  a  "no harm, no foul" ca ll. To this  day ne ither Mr. Hawkins  or

14
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1 his  a ttorne y knows  wha t the  ma tte r wa s  a bout. Ha wkins  re ca lls  he  ha d a  ve ry ple a sa nt

2 conversa tion with Ms. Coy. So why this?  Why now?

3 As will be  seen he re in (see  pa rs . 93..98), the  Divis ion a ttempts  to make  the  case

4 tha t the  8-8 Offe ring doe s  not qua lify for e xe mption from re gis tra tion a nd the re fore , by

5 default, pulls  apart every other thing the  Company did.

6 S hould the  Divis ion win tha t point in conce rt with the  12-6-12, 10-5-10 a nd 8-8

7 offe rings  be ing inte gra te d (which Mr. Ha rkins  s ta te d in his  te s timony wa s  a n e ve nt for

8 which the  Company planned), then the  Company's  12-6-12 and 10-5-10 Offe rings  would

9 like ly be  deemed re troactive ly unqua lified for exemption.

10 Much of the  Divis ion's  case  pe rta ining to exemption from regis tra tion re s ts  on the

11 8-8 Offe ring matte r. The  matte r is  not a  fraud matte r, it is  an exemption matte r.

12 A He a ring Divis ion cons ide ra tion re ga rding the  8-8 Offe ring will like ly de te rmine

13 if (i) the re  was  an offe ring a t a ll, and if so, (ii) was  it a  public solicita tion, or, did it qua lify

14 for exemption from regis tra tion. A recommenda tion from the  Hearing Divis ion tha t the  8-

15 8 Offe ring was  not exempt from regis tra tion would be  incorrect. It ca rried the  appropria te

16 legend and no offers or sa le  were made. In a  sense, it was a  tree  that fe ll in the  forest .. e tc.

17 Had the re  been inte res t in the  8-8 Offe ring, which was  scant a t bes t, and had the

18 Company de tennined it would present a  PPM to an inte res ted pe rson, which it didn't, the

19 Company would have  crea ted an appropria te  offe ring document and followed the  proper

20 protocol with Divis ion, which is  evidenced to be  his  Harking' consis tent prior practice . (see

21 AVC, page 14).

22 It is  pla in to s e e , the  Compa ny re lie s  on S e ction 4(a )(2) of the  S e curitie s  Act

23 (fonnerly Section 4(2) but predesigna ted Section 4(a)(2) by the  JOBS Act) which provides

24 an exemption from the  provis ions of Section 5 of the  Securities  Act for "transactions by an
15
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l is s ue r not involving a ny public offe ring." The  Compa ny ha s  not ma de a/any public

2 offe ring.

3 He re , we 're not de a ling with life  a nd de a th, pe r s h. But, we  a re  de a ling with

4 potentia lly inflicting monstrous  damage  to the  financia l lives  and the  ve ry e ssence  of the

5 reputa tion of Harkins (and the  other Respondents).

6 Give n the  Divis ion's  WIN a t a ll cos t be ha vior, to a chie ve  the ir que s t for a  WIN,

7 the  rule s  tha t gove rn a re n't on the ir s ide . The  Divis ion is  he ld to the  high s ta nda rd of

8 proving each of its  charges based on the  preponderance  of evidence  presented a t the  ALJ

9 Hearing. Tha t is  a  ve ry ta ll orde r.

10 In tha t rega rd, a t the  ALJ Hearing, the  Divis ion gave  the  Hearing Divis ion nothing

1 1 beyond mole  hill dus t to support any charge  it has  brought aga ins t Harkins . The  Ken'igan

12 matte r of "se lling away" does  not pollena te  to infect Mr. Hawkins , and the  othe r cha rges

1 3 a s s e rte d a ga ins t him by Golia th to  which he  ha s  de nie d, a re  not s upporte d by the

1 4 preponderance of evidence presented a t the  ALJ Hearing.

1 5 One  more  ma tte r ha s  to do with "Controlling Pe rsons". Mr. Hawkins  ha s  te s tified

16 tha t based on the  manner in which the  Company opera ted, it is  his  fe rvent be lie f, tha t he

1 7 was the  sole  Control Person. Tha t is  not because  Mr. Harkins  has  dicta toria l dissolutions ,

1 8 it is  s imply the  way things unfolded over the  October 2012 through September 2014 period

1 9 cove red by Golia th's  inves tiga tion.

20 Whe n the  He a ring Divis ion re solve s  its  re comme nda tions  a round the  e vide nce ,

2 1 te s timony and the  pa rtie s ' pos t-hea ring brie fs , the  Divis ion should not win on one  s ingle

22 cha rge  it ha s  brought a ga ins t Mr. Ha rkins . Wha t re ma ins  s ta nding a re  me re  mole  hills .

23 Hawkins  contends  the  Control Pe rson ma tte r is  moot in the  the re  a re  no othe rs  cha rges

24 brought aga inst the  Division against Hawkins tha t should ga in the  Hearing Division's  favor.
16
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1 Be fore  comme ncing with his  Pos t He a ring Brie f, Mr. Ha wkins  ha s  two a dditiona l

2 points  to ma ke  re ga rding the  Divis ion's  a ctions  during (i) the  course  of its  inve s tiga tion,

3 and, (ii) in prepa ra tion for and conduct during the  ALJ Hearing.

4 Actions by Dee Morin, previously an Investigator with the Division

5 At the  ALJ  He a ring, the  Divis ion 's  inve s tiga tor (the re  is  te s timony tha t one

6 additional investiga tor was involved but has not been identified) on the  Barcelona  Advisors

7 e t a l case  ("Barce lona  Matte r"), Mr. Morin, was  ca lled a s  a  Divis ion witness . Under cross

8 examination, Mr. Morin testified about the Division's activities, its absence of supervision

9 of his  a c tivitie s  a nd his  own inde pe nde nt a c tions  tota lly unve nte d by a ny pe rs on in  the

10 Divis ion. This  is  incre dible  a nd s hould re s ult in ca te gorica l dis re ga rd by the  He a ling

11 Divis ion of a ll Divis ion witnesses ' te s timonies . For this  rea son and la te r for the  Divis ion's

12 a ttorne y's  be ha vior.

13 Knowing we  don't e nd it he re , Mr. Morin's  te s timony include s  the  following:

14 Mr. Morin  a tte nde d  "Ba rce lona  te a m me e tings " compris e d  o f Divis ion

15 pe rs onne l (a ttorne ys , the ir s upe riors  in the  Divis ion, inve s tiga tor Mr. Morin, fore ns ic

16 accountant, poss ibly others) involved in the  Barce lona  Matte r.

17 He testified that he listened, and from his impressions gathered at the  Barcelona

18 te a m me e tings , formula te d the  a pproa ch he  would ta ke  in inte rvie wing pros pe ctive

19 witnesses  for the  Divis ion in the  Barce lona  Matte r inves tiga tion.

20 The  Divis ion's  Ba rce lona  team had no supe rvisor, they jus t came  toge the r to

21 meet. The  Barcelona  Matter meetings were  unsupervised.

22 The questions and approaches Mr. Morin took with witnesses was not vetted or

23 a pprove d by a ny pe rs on in the  Divis ion.

17
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1 Mr. Morin a cte d a s  he  s a w Ht. Mr. Morin, the  Divis ion's  inve s tiga tor in the

2 Ba rce lona  Ma tte r, wa s  not s upe rvis e d! He  conducte d his  inte rvie ws  with Ba rce lona

3 Advisors ' investors , and possibly others , such as  Steve  Chanel, as  he  a lone  saw fit.

4 Accordingly, the  Divis ion ha s  no ide a  how pre judicia lly bia s e d Mr. Morin, the ir

5 uns upe rvis e d inve s tiga tor, ca us e d the  Divis ion 's  witne s s e s  to  be come  a ga ins t the

6 Re s ponde nts , e ve n long be fore  the  Divis ion's  a ttorne ys  the ms e lve s  got a  hold of the

7 witnesses in the ir own influence  peddling coaching sessions.

8 By a cco u n t o f o n e  o r mo re  o f th e  p e rs o n s  in te rvie we d  b y th e  Divis io n 's

9 inves tiga tor, inte rviewees  were  told tha t the  be low e ight ma tte rs  were  highly be lieved by

10 the  Divis ion to be  of fact. The  inves tiga tor's  inte rviews conducted with pe rsons  who la te r

11 te s tifie d a s  Divis ion witne sse s , wa s  fra me d a round the  following (a ll pre ce de d with "did

12 you know"):

13 1. Ba rce lona  ha d a  convicte d fe lon working in its  office .

14 2. (Wha t wa s  re fe rre d to a s  ) Mr. Ha rkins ' compa ny (AVC), ha d file d ba nkruptcy

15 (some inte rviewee 's  s ta ted tha t they were  told Mr. Hawkins  himse lf had filed bankruptcy).

1 6 3. Barce lona  did not pay inte res t or principa l due  on loans  made  to the  Company

17 by one  or more  of its  Executive  Members .

18 5. Barce lona  did not pay inte res t to one  or more  of its  outs ide  noteholders .

19 6. Barce lona  intended to repay ins ide r loans  with inves tor funds .

20 7. Barce lona  intended to use  new investor funds to pay inte rest on prior notes  tha t

21 were  part of investment units  sold in the  same offe ring.

22 8. Barce lona  changed its  business  plan.

23 Furthe r, according to Mr. Morin, during these  inte rviews, inte rviewees  were  a sked

24 if the y would te s tify a t the  tria l of the  Ba rce lona  principa ls  (tha t one  got s ome  folks
18
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1 a tte ntion) a nd told the y s hould file  civil la ws uits  a ga ins t the  principa ls  of Ba rce lona

2 Advis ors . Is  this  s ta nda rd fa re  for the  Divis ion 's  pre lim ina ry inte rvie w proce dure  with a n

3 is sue r's  inve s tors?  If so, the re 's  no ne e d for a  he a ring or tria l.

•

•

4

5

6 •

Le ga lize  lynch m obs

Tum the  Divis ion's  inve s tiga tors  loos e .

The  inve s tors  will tha t it from the re .

7 Inde e d! Mr. Ha rkins  knows  firs t-ha nd the  pra ctice s  of Mr. Morin. Mr. Ha wkins

8 heard the  te lephone  inte rview be tween the  Divis ion's  investiga tor and Ms. Burleson (the ir

9 home  office s  a re  adjacent to one  anothe r). Given wha t was  sa id to Ms . Burle son in tha t

10 inte rvie w, Mr. Ha rkins  we ll unde rs ta nds  why a ny inve s tor tha t re ce ive d s uch a n input

11 would wa nt the  Re s ponde nts ' blood. S imply s ta te d, the  inve s tiga tor's  lita ny of s ta te me nts

12 made  to Ms. Burleson, in her mind, if true , convicted Hawkins  and the  other Respondents

13 on the  s pot, of high tre a s on pe rpe tra te d a ga ins t he r a nd the  Colnpa ny's  othe r inve s tors .

14 Fortuna te ly, s he  kne w be tte r. No lynching.

15 Of inte re s t, Mr. Morin is  no longe r e mploye d by the  Divis ion, nor is  the  fore ns ic

16 a ccounta nt who wa s  e nga ge d by the  Divis ion on the  Ba rce lona  Advisors  ca se . S ounds  like

17 a  repeat of the  aftermath of "Whitewater". What happened to them?

18 Actions by the Division's Attorneys

19 S ta ge  two of the  Divis ion 's  de fa m a tion of the  Re s ponde nts  ca m e  a t the  ha nds  of

20 the  Divis ion's  a ttome y(s ) - The  Divis ion's  a ttorne y(s ) conducte d coa ching se ss ions  with

2 1 the  inve s tors /pe rs ons  whom la te r te s tifie d a s  Divis ion witne s s e s  a t the  ALJ  He a ring. The

22 persons/investors  were  told by the  Divis ion a tto1ney(s) of the  a llega tions  the  Divis ion was

23 bringing a ga ins t the  Re sponde nts  (to which Mr. Kitchin te s tifie d the y did), with nothing

19
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1 me ntione d of the  fa c t tha t, the  Divis ion wa s  s till s truggling to  de ve lop s ome  re a litie s  it

2 could s e ll to the  He a ring Divis ion.

3 You can paint a pig green, then go out and try and sell it as a real, green pig.

4 Seldom would that pig painterfind a buyer. The Division uses a lot of green paint.

5 The y (the  Divis ion's  Compa ny inve s tor witne s s e s ) we re  told tha t the  Divis ion

6 would be  a s king for fu ll re s titu tion of the  inve s tors ' inve s te d ca pita l p lus  s ome  s um of

7 mone y ta nta mount to a ccrue d inte re s t. The  que s tions  the y would be  a s ke d, unde r oa th, a t

8 the  ALJ  He a rings , we re  pos e d to the m in the  s a me  form a s  the y would be  a s ke d a t the

9 hea ring (aga in, a s  te s tified by Mr. Kitchin to be  correct). These  ques tions  have  come  to

1 0 known a s  "The  Mr. Kitche n 8". Mr. Kitchin ca n't ta ke  sole  cla im. Burge ss  use d some  of

the m in his  e xa mina tion of one  witne s s .

1 2 At the  ALJ  He a ring, inde e d, the  que s tions  pre vious ly pos e d to the  witne s s e s  we re

1 3 a s ke d of the m by the  Divis ion's  a ttome y(s ). Five  Mtne s s e s , who a re  inve s tors  of the

14 Compa ny, took the  s ta nd .  A s ixth  inve s to r p rovide d  te s timony th rough  a  te le phone

1 5 inte rvie w with Divis ion pe rs onne l on body e nds  of the  ca ll. Four inve s tors  did not te s tify.

1 6 He re 's  Mr. Ha wkins ' vie w of the  re s ult of the  Divis ion's  witne s s e s ' te s timonie s  (a nd

17 scorecard):

1 8 Category 1 - One  te s tified tha t if he  knew the  "re s t of the  s tory" (beyond the  form

1 9 of the  "did you know" me thod of Mr. Kitchin's  que s tioning), he  ma y jus t be OK with the

20 s ubje ct ma tte r. With this  fe llow, de s pite  wha t Mr. Morin a nd the  Divis ion a ttorne ys

2 1 a tte mpte d in the ir coa ching s e s s ion(s ), the  Divis ion didn't ge t wha t the y we re  a fte r, a

22 witne s s  hos tile  to the  Compa ny.

23 Category 2 - One  te s tified tha t if he /she  knew the  "re s t of the  s tory" (beyond the

24 form of the  "did you know" me thod of Mr. Kitchin's  que s tioning), he  proba bly wouldn't
20
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1 be  OK with the  s ubje ct ma tte r, but couldn't be  ce rta in. with this  one , de s pite  wha t Mr.

2 Morin and the  Divis ion a ttorneys a ttempted in the ir coaching sess ion(s), they didn't clearly

3 get what they were  afte r, a  witness  hostile  to the  Company.

4 Category 3 -. One  witness 's  te s timony was  read into the  record. It a ligns  with the

5 te s timony by the  witness  in Ca tegory 1. Not a  victory for the  Divis ion.

6 Category 4 -- Four inves tors  did not te s tify. Not a  victory for the  Divis ion.

7 Category 5 -.- Three  testified tha t if he /she  knew the  "rest of the  s tory" (beyond the

8 form of the  "did you know" me thod of Mr. Kitchin 's  que s tioning), it s imply wouldn 't

9 matte r. They would not have  invested. Why?"= The  answer in a ll cases  was: "Tha t would

10 have  been a  Red Flag". Cha lk up three  for the  Divis ion.

11 Score: Division 3, unclear 1, Respondents 6.

12 But, no t s o fa s t. As  for the  thre e  s core s  for the  Divis ion, it is  h ighly like ly two of

13 the  thre e  witne s se s  tha t a re  ma rke d a s  a  win for the  Divis ion, ga ve  fa ls e  or "forge tful"

14 te s timony. The  te s timony of Mrs . S tewart, Mr. Eaves  and Mr. Andrade  is  each, in its  own

15 unique way, suspect.

16 • Stewart clearly was close  to a  baske t-case  during her tes timony. It se t the  high

17 water mark for a  "what did she  say'?" form of tes timony.

18 Mr. Ea ve s  got los t be twe e n the  coa ching job done  by the  Divis ion, his  true

19 recollections , his  inhe rent hones ty and a  "to heck with it, this  might ge t my money back"

20 s urre nde r of his  cha ra cte r.

21 Andra de  wa nde re d in  a nd out. S e e ming on-point to  the  his torica l fa c ts  the n

22 edging ove r toward following the  Divis ion's  lead a s  to wha t he  could say to se t the  s tage

23 to  ge t h is  mone y ba ck. A los s  ca me  for the  Divis ion  a s  Andra de 's  mos t powe rfu l

24 te s timonia l s ta tement was  made , to the  e ffect, 'The  Company did not make  an offe ring of
2 1
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1 the  Barce lona  Land Company investment to me. I asked for a  copy of the  PPM for genera l

2 informationa l purposes , a fte r, I gave  them my check and rece ived the ir note .7

3 By the  way - Here  is  an example  (dea ls  with public companies , of which Barce lona

4 Advis ors  is  not, but it fits ) of giving a n e xis ting inve s tor informa tion he  re que s ts . It's

5 re fe rred to a s The  Collis jqp P rinciple. As  a  gene ra l ma tte r, where  a  company faces  an

6 obligation under the Exchange Act to make a public statement, or where good corporate

7 eitizenshzp calls for disclosure of important events to existing public security holders (like

8 the need for short-term capital with which to operate), the required disclosure should not

9 be  cons ide re d a n 0jj%r. This  a pplie s  to (a nd e xtinguis he s ) nume rous  cha rge s  by the

10 Divis ion tha t the  Compa ny, through norma l, prope r bus ine s s  communica tions  with its

1 1 investors , was malting Offerings. See  par. 85

12 Mr. Ha wkins  pos e s  the  following que s tion: Wha t doe s  this  me a n?  Among the

13 Divis ion's  thre e  Ca te gory 5 witne s s e s , with little  de via tion one  witne s s  to the  othe r, whe n

14 the  Kitchin  8  que s tions  we re  a s ke d,  a nd the  fo llow-on que s tion "ha d you known, would

15 this  ha ve  a ffe cte d your de cis ion to inve s t", the  a ns we r wa s  "ye s ". Whe n the  Divis ion

16 a ttorne y followe d with "Why would tha t be ? ", the  a nswe r ca me  ba ck, "Tha t would ha ve

17 be e n be  a  "Re d Fla g". Now, wha t a re  the  odds?

18 Ha rkins  is  not a n a ttorne y, s o he  pos e s  this  que s tion: "Is  it s ta nda rd fa re  to coa ch

19 your witnesses  in pre tria l sess ions?" Tha t's  pre tty edgy s tuff Not much room for s lippage .

20 Over the  edge  and the  a ttorney induced a  witness(s) to commit perjury. Seems risky.

2 1 Putting the  inve s tiga tors ' (a ssuming the re  wa s  more  tha n one ) a ctivitie s  a nd the

22 a ttorneys ' me thods  under examina tion, it is  Mr. Hawkins ' opinion tha t the  witnesses  were

23 conditioned to be lieve  tha t the  Company had perpe tra ted vile  acts  aga inst them, and, tha t

24 if they followed the  Divis ion's  lead, they would be  able  to recove r the ir inves tment.
22
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1 Argumentum ad hominem, is a logical fallacy in which an argument is rebutted

2 by attacking the character, motive, or other attribute of the person making the argument,

3 or persons associated with the argument, rather than attacking the substance of the

4 argument itseu

5 It is under this dictum of Argumentum ad hominem the Division operates.

6 Wha t's  wrong with this ? Le t's  e xa mine  the The  Divis ion's  a ctions  including the

7 inve s tiga tors ' a ction, the  a ttorne ys ' a ctions  a nd colle ctive  body fa ll othe r Divis ion a ctions

8 are  lis ted below and discussed through the  Preamble  and Hawkins PHB, as follows:

9 / Taking the  position the  Company was out of business .

10 / Ta king the  pos ition tha t the  inve s tors ' ca pita l wa s  los t.

/ Te lling inve s tors  the y should sue  the  Re sponde nts

12 / Taking the position the Company had made less than 13111 or no disclosure in its

13 PpM(s), regarding:

14 Mr. Harkins background, AVC

15 Mr. Keegan lawsuit with a bank

16 Mr. Keegan IRS Tax Lien

17 Company not paying ins ider loans

18 Company intending to pay ins ider loans

19 Non-payment/de layed payment of inte rest to outs ide  investors

20 Paying inte res t to exis ting outs ide  inves tors  from new inves tors ' capita l

2 1 Compa ny cha nge d its  bus ine s s  pla n

22 Company employed a  convicted fe lon

23
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1 Four things the Division didn't do.

2 The fn'st thing_;he Division didn't_ do - Bring forward witnesses that based on their

3 inte rview with the  Divis ion, would not support the  Divis ion's  cha rges  aga ins t Mr. Harkins

4 (no surprise  here).

5 The  s e cond thing the  Divis ion didnldo - Collabora ting Steve  Chanen's  tes timony

6 with tha t ava ilable  from Steve  Be tts  (the  Divis ion contacted Mr. Be tts , but de te rmined not

7 to  ca ll h im a s  a  witne s s , hum? ). Mr. Be tts  wa s  P re s ide nt of Cha ne n De ve lopme nt

8 Com pa ny, a nd wa s  the  pe rs on tha t introduce d the  Com pa ny to S te ve  Cha ne n, a tte nde d

9 every joint mee ting of the  companies  and would like ly te s tify tha t:

10 E I Th e re  c e rta in ly wa s  a  d e ta ile d  fra m e wo rk o f a n  a g re e m e n t  b e twe e n  th e

1 1 companies  and S teve  Chanen had a sked Mr. Hawkins  when they were  going to ge t tha t

12 done .

13 0 S ta ve  Cha ne n ha d pe rs ona lly a pprove d the  conte nt of Cha ne n Cons truc tion

14 Company as  incorpora ted in the  May 2014 Barce lona  Land Company draft PPM

15 [I S te ve  Cha ne n a s ke d Mr. Ha rkins , during a  joint me e ting, wha t wa s  mos t

16 importa nt to him  in a  re la tions hip with Cha ne n:

17 Ca pita l from Cha ne n,

18 • Cha ne n's  a bilitie s  a s  a  contra ctor or

19 Cha ne n Cons truction Compa ny's  ba ckground to be  e mploye d in the  Ba rce lona

20 PPM to enhance  the  capability of the  Barce lona /Chanen engagement to assure  a  re liable

2 1 hote l cons truction re s ult.
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1 To which Mr. Harkins  replied, 'the  incorpora tion of Chancer Construction's  legacy

2 in Barce lona  Land Company lite ra ture , included any offering documents  used to capita lize

3 tha t entity, was the  most of the  three  factors '.

4 This  pa ins  me  but it mus t be  sa id, tha t, unde r oa th, S teve  Chanen s imply did not

5 give  accura te , creditable  testimony. And to what point as  re la tes  to the  matters  a t hand? In

6 tha t no offe ring or sa le  was  made  of securitie s  of Ba rce lona  Land Company, the  ma tte r

7 s hould  be  moot, o the r tha n  a  h it on  Mr. Ha rkins ' cre dita bility re s ulting  firm S te ve

8 Cha ne l's  te s timony.

9 Rather than pushing Steve  Chanen's  tes timony, on the  above  points , Mr. Hawkins

10 elected to le t it be . Mr. Harkins deemed that it sewed no purpose to push on. To have done

11 so, would have  required ca lling S teve  Be tts  and Cha rle s  Ben*y a s  rebutta l witne sse s . Ca lling

12 Mr. Be tts  would ha ve  s ta ge d a  cle a r a nd pre se nt da nge r of de s troying the  re la tionship

13 between Mr. Chanel and Mr. Betts . That was something Mr. Hawkins fe lt, with the  charges

14 pe rta ining to the  Ba rce lona  Land Company be ing qua rantined a s  "moot" (no offe ring or

15 sale  made), should be avoided and served no one 's purposes.

16 In a  conve rsa tion be tween Mr. Harkins  and Steve Betts , that occurred subsequent

17 to the  ALJ Hearing, Mr. Be tts  thanked Mr. Hawkins  for not putting him in tha t pos ition.

18 Mr. Hawkins absorbed tha t hit and moved on. Under the  Divis ion's  Amended PHB,

19 pa r 89 82 (a nd nume rous  othe r pla ce s ), the y continue  to cla im tha t a n offe ring of the

20 Barce lona  Hote l Land Company was  made  to Mr. Andrade , in conflict with Mr. Andrade 's

2 1 own te s timony tha t no offe ring wa s  ma de  to him. The  Divis ion doe s  not hold the  high

22 ground he re .

25
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1 About the  Ba rce lona  La nd Compa ny offe ring. The  offe ring docume nt ne ve r

2 gradua ted beyond a  dra ft. The re  a re  ve rs ions  da ted from May 5, 2014 to September 27,

3 2014, others  in be tween those  two da tes  and into 2015. With tha t sa id, the  only party the

4 Divis ion has  identified to possess  a  Barce lona  Land Company Offe ring is  Mr. Andrade .

5 To be  absolute ly clea r a s  to the  record of te s timony, Mr. Andrade  te s tified tha t he

6 did not re que s t the  Ba rce lona  La nd Compa ny Offe ring a s  a n inve s tme nt cons ide ra tion;

7 ra the r, he  wa nte d to know more  a bout the  Compa ny's  future  pla ns . He  furthe r te s tifie d

8 re ga rding the  circums ta nce s  a round which he  re ce ive d the  docume nt; tha t be ing, he

9 requested the  document as  he  was leaving a  meeting in Mr. Hawkins office , and, tha t was

1 0 after he had already received a signed promissory note evidencing his $5,000 loan to the

Company and his  $5,000 check had been delivered to the  Company. That is  his  testimony.

12 This marks the Division's fingertip grip on theBarcelona;_a_Land Company mage an offering

13 matter. Fatedly flawed. (See pars 236, 253, 254, and other places).

14 The third thing the Division didn't dg - The Division didn't cell Allen Weintraub

15 as a  Division witness. Why? Under the  assumption Mr. Weintraub would not have  perjured

16 himself; he  would have  traced the  testimony of Mr. Hawkins, tha t be ing his  (Mr. Weintraub)

17 lack of performance in ra ising the  capita l he  had assured the  Company would be  ra ised for

18 Barcelona Realty (not, for the Company) was potentially devastating to Barcelona Realty

19 a nd force d Ba rce lona  Re a lty to jump forwa rd to the  la nd a cquis ition/e ntitle me nt a nd

20 development component of its  business plan, leaving behind the  excellent opportunity lost,

21 the  acquis ition component of Barce lona  Rea lty's  plan.

22 Although the  Weintraub 'fa ilure  to de live r the  acquis ition capita l' event put things

23 out of s e que nce , a s  to Ba rce lona  Re a lty's  inte nde d orde r of e xe cution of its  multi-s te p
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1 business plan, it did not wie ld a  fa ta l blow to Barcelona  Realty. What was required was the

2 'gift of time ' tha t would a llow Ba rce lona  Re a lty to a rra nge  for ca pita l for its  Hote l La nd

3 Company (aka  Barce lona  Land Company) plan from a  source  other than Weintraub. That

4 is  where  the  Company, as  Barce lona  Rea lty's  advisor, came forward with a  plan to tum to

5 the  broke r de a le r community to ha ndle  the  pla ce me nt of a  Ba rce lona  La nd Compa ny

6 offe ring (a .k.a . US A Ba rce lona  Hote l La nd Compa ny, LLC). The re  we re  othe r ca pita l

7 markets  be ing explored a t the  time, but, the  broker dealer market took center s tage .

8 Could a  broke r de a le r cha nne l to ca pita l be  de ve lope d?  Going ba ck to the  l980's ,

9 Harkins had a  successful background developing se lling arrangements with broker dealers.

10 Hawkins  unde rs tood the  process  of deve loping a  se lling group comprised on of multiple

11 broke r de a le rs . By cha nce  c ircums ta nce , the  Compa ny found a  ca ndida te  in  Mr.

12 McDonough to head up tha t e ffort. McDonough sa id he  was up to the  cha llenge .

13 Going  ba ck to  the  top ic  o f the  $70MM Offe ring  by Ba rce lona  Re a lty, Mr.

14 Weintraub, a lthough having been remorseful and apologe tic for his  fa ilure , re fused, when

15 reques ted, to re fund to the  Company the  $75,000 re ta ine r he  had been pa id. It seems a

16 matte r of conjecture  a s  to wha t e ffect Mr. Weintraub's  te s timony would have  had on the

17 matters  a t hand, e xcgpg to the  follpwingz

18 The  Divis ion's  ve rs ion of Ba rce lona  Advisor's  his tory s ta rts  in the  mid-life  of the

19 Compa ny. It ignore s  critica l ma tte rs  tha t re quire  cle a r unde rs ta nding a s  to the  role  of

20 Ba rce lona  Advis ors  a s  a n  a dvis or to  Ba rce lona  Re a lty a nd its  a ffilia te s  be ne a th  it a nd

2 1 pa re nt a bove  it, US A Ba rce lona  Hos pita lity Holding Compa ny a nd its  pa re nt, US A

22 Barce lona  Holdings  Ope ra ting Company. (see  page  48 of Exhibit GTS-2 for a  comple te

23 organiza tion chart of Barce lona  Rea lty).
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1 Why is  the  fact tha t the  Divis ion did not ca ll Mr. Weintraub as  one  of its  witnesses

2 an important matte r?

3 The  answer becomes  obvious . Tha t is , the  Divis ion s imply didn't know enough to

4 do it and had it done  so, it would have  wrecked a  ma jor pa rt of the  Divis ion's  misa ligned

5 case  aga ins t the  Respondents . This  is  a  major s tructura l flaw in the  Divis ion's  case . P la in

6 a nd s imply put, the  Divis ion didn't do s ufficie nt work to de te rmine  if McDonough ha d

7 exposed a  matte r tha t required them to engage . Ra ther, the  Divis ion s imply responded to

8 wha te ve r it wa s  tha t Mr. McDonough brought to the  Divis ion's  a tte ntion. It's  like  the

9 milita ry use  of sa tura tion fire . The  warlord leade r of the  Divis ion gave  the  orde r, "Ready,

10 Fire  ...a im". They're  s till, a fte r ove r 18 months  engaged, not on ta rge t.

11 The  Divis ion s ta rte d with wha t Mr. McDonough a lle ge d a bout the  Compa ny. To

12 be clear, Mr. McDonough was not a  manger or decision making executive  of the  Company.

13 To his  cha grin, the re  wa s  much to know a bout which he  kne w nothing. The re  we re  no

14 hidden away clandes tine  Company or a ffilia te  secre ts . S imply, Mr. McDonough was  not

15 positioned in the  Company to know. Mr. McDonough was not hired to be  a  deep opera tor

1 6 in the  Company. He  was  hired to do one  thing he  represented he  could do, ra ise  capita l,

17 which he  did not do, and to work with Hawkins  to deve lop a  broker dea le r se lling group to

1 8 handle  Barce lona  Rea lty's  capita l offe rings .

19

20

21 Bla nk
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truly grasped the  s tructure  of the  Barce lona  ente rprise  and how the  command and control

PPM (exhibit GTS-2, page  15).

appa ra tus  was  des igned to function. The  cha rt be low is  an exhibit in Ba rce lona  Rea lty's

Ba rce lona  Re a lty Trus t) a nd its  a ffilia te s . He re 's  wha t note  l s a ys  (re ca ll tha t BAC wa s

renamed USA Barcelona Advisors):

in October 2102. (The  above  subject offe ring is  exhibit GTS-2).

$70,000,000 offe ring or anything to do Barce lona  Rea lty; or, why the  Company res ta rted

The  Divis ion did not ra ise  any matte r pe rta ining to the  USA Barce lona  Rea lty, Inc.

It is  highly like ly tha t only Mr. Hawkins  and the  Company's  a ttorney, Charles  Berry,

The  chart shows the  Company's  role  as  advisor to Barce lona  Rea lty (then named

BAC is  orga nize d to  be  the

Ad vis o r to  a  s e rie s  of Funds , inc luding US A BRT, a nd the  a dminis tra tor of

e a ch of the  Funds  s ubs idia rie s ."

"Ba rce lona  Adminis tra tion Compa ny ("BAC") -

USA Sarcciana
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1 The  re s ta rt of Ba rce lona  (s pe a king colle ctive ly of Ba rce lona  Advis ors  a s  the

2 advisor to Barce lona  Realty) was based on four factors:

3 Time was  right to execute a  s olid plan already developed - At that time, 2012

4 Q4, the  opportunity to acquire  branded limited se rvice  hote ls  was  ve ry good.

5 Mr. Harkens had the contacts with owners of such hotels who were also desirous

6 of se lling their mature  properties. Mr. Hawkins had identified over $300,000,000

7 of s olid  hote l a cquis ition ca ndida te s , prima rily in  the  Ma rriott a nd Hilton

8 brands . A s imila r opportunity and circumstances  exis ted for acquiring Class  A

9 Apartments .

1 0 Acquis ition capita l could be  arranged - Allen Mr. Weintraub and Mr. Hawkins

1 1 had been in discussions for over 18 months regarding Mr. Hawkins plan for the

1 2 Ba rce lona  compa nie s . Whe n Mr. Ha wkins  told Mr. We intra ub he  wa s  a bout

1 3 ready to proceed, but only if Mr. Weintraub was  confident in his  ability to ra ise

1 4 the  funds  re quire d for the  Ba rce lona  Re a lty bus ine s s  pla n, Mr. We intra ub

1 5 committed. Tha t commitment was  to ra ise  the  acquis ition capita l required for

1 6 the Barcelona Realty business plan through a $70,000,000 offering to be made

1 7 by Barcelona  Realty. Mr. Weintraub was paid a  $75,000 re ta iner and thereafter

1 8 would be  pa id 2% of capita l ra ised unde r the  Ba rce lona  Rea lty $70,000,000

1 9 offe ring.

20 3. Working  cap ita l could  be  a rranged  - In this  same  time-frame , Mr. Hawkins ,

2 1 Mr. S immons  a nd Mr. Ke rriga n ha s  dis cus s ions  re ga rding the  s ta rtup of

22 Barcelona Advisors and Barcelona Realty. Mr. Harkens sta ted that some capita l

23 wa s  ne e de d ne a r-te rm (like ly the  a mount $30,000 wa s  us e d) a nd tha t a n

2.

1 .
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1 a dditiona l $1,000,000 in working ca pita l would be  re quire d for Ba rce lona

2 Advisors  to do the  work, as  advisor for Barce lona  Realty, to ge t it to its  offe ring

3 minimum of $8,000,000.

4 Mr. Keegan s ta ted tha t he  could and would ra ise  the  working capita l

5 re quire d by Ba rce lona  Advisors . The  e scrow bre a k for the  Ba rce lona  Re a lty

6 offering was scheduled for August 2013 (la ter moved to October of tha t year to

7 fa c ilita te  Mr. We in tra ub 's  de live ry s che du le ).  The  Compa ny wa s  due

8 substantia l payments  from proceeds of the  Barce lona  Realty minimum offering

9 proceeds.

1 0 The scheduled timing of reaching the  minimum offering / escrow break

1 1 of the  Ba rce lona  Re a lty offe ring wa s  a  ke y fa ctor in s izing the  Colnpa ny's

1 2 worldng capita l needs a t $1,000,000. That Hewet covered both the  Company's

1 3 working capita l needs and advances it would need to make to Barcelona Realty

1 4 for its  offe ring re la ted expenses , including lega l fees  and the  re ta iner payment

1 5 made  to Mr. Weintraub.

1 6 Required lega l work could  be  financed - Charle s  Berry committed to do the

1 7 Barce lona  Rea lty offe ring for a  fixed fee  of $100,000 and to take  the  payment

1 8 in s tages  proposed by Mr. Hawkins  tha t fit with Mr. Kerrigan's  timing es timates

1 9 for his  ra ise  of worldng capita l.

20 with these  four factors  in suitable  shape , Barce lona  Advisors  res ta rted in October

2 1 2012. It took s ix months  to a ccomplis h the  work re quire d to a s s e mble  the  Ba rce lona

22 Re a lty's  $700000,000  a cquis ition  ca p ita l o ffe ring  a nd  Ba rce lona  Advis ors ' in itia l

4.
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1 $1,000,000 working ca pita l offe ring (the  Octobe r 18, 2012 12-6-12 Offe ring), plus  a

2 number of other essentia l pre-opera ting matters .

3 In its  s tory of the  Company, the  Divis ion skipped over these  most gennane  issues

4 unde rpinning the  Compa ny. The  e le me nts  of Ba rce lona  Re a lty a nd the  e ntire  his tory of the

5 Company. There in lie s  the  bedrock of the  Company, ye t, entire ly omitted by the  Divis ion.

6 Why did the  Divis ion leave  a ll of this  out of its  ve rs ion of the  Barce lona  Advisors  ma tte r?

7 One reason is  the  business plan la id out in the  Barcelona  Realty offering document covers

8 both the  acquis ition of propertie s  and new construction (of propertie s) plus  other forms of

9 bus ine s s  tha t ma y be  purs ue d, s uch a s  joint ve nture s . All of tha t a re  compone nts  of

10 Ba rce lona  Re a lty's  bus ine s s  pla n.

11 The  importa nce  of the  a bove  is  it unde rmine s  the  Divis ion 's  cla im tha t the

12 Companv "cha nge d its  bus ine s s  pla n" (se e  pa r 152). The Companv ne ve r a lte re d its

13 bus ine s s  p la n  to  func tion a s  a dvis or to  Ba rce lona  Re a lty.  It wa s  Ba rce lona  Re a lty tha t

14 shuffled its  bus iness  plan to adjus t for wha t Mr. Weintraub didn't do.

15 No investor in the  Company was harmed by what the  Company did in managing its

16 own shop or the  affairs of Barcelona Realty. The Company did a  remarkable  job of advising

17 Barcelona  Realty through the  demands of changing conditions and circumstances. Indeed

18 the re  we re  ta ll cha lle nge s  a nd tough time s  for the  pe ople  in the  Compa ny. In got to whe re

19 the  Company had to withdraw from its  fine  offices  and opera te  from Hawkins house .

20 From his  home  office , Hawkins  fully intended to bring the  Company back into the

2 1 mainstream. The Division stopped that process. As is  demonstra ted herein, and throughout

22 the  entire  proce ss  of the  Divis ion's  pursuit of the  Company and its  Executive  Members ,
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1 the Division acted without even reasonable  cause. The Division should be held accountable

2 and should pay the  price  for its  highly inappropria te  actions  (see  "Conclus ion" here to).

3 To finish with the  point about the  Company's  bus iness  plan, re turn to the  12-6-12

4 Offering and the  firs t paragraph of the  front page , which reads:

5

6

7

8

"This  Offe ring is  be ing ma de  to provide  US A Ba rce lona  Re a lty Advis ors , LLC.

("USA BRA", "Colnpany", "us", "we") with working capita l to fund the  organiza tion s tage

e xpe ns e s  of US A Ba rce lona  Re a lty, Inc. ("US A BR") for which we  a re  its  a dvis or

("Advisor") and worldng capita l requirements  of the  Company."

9
10 The  Company neve r wavered in executing its  bus iness  plan. The  Divis ion s imply

11 doe sn't unde rs ta nd the re  a re  multiple  compa nie s  involve d, e a ch with the ir own unique

12 business plan (reference to organization chart, page 29). Barcelona Realty Advisors stayed

13 on mission in executing its  business  plan.

14 The  fourth  th ing  the  Divis ion  d idn 't do - Why didn't the  Divis ion ca ll P a ul Mt.

15 Meka  as  a  Divis ion witness  - Mr. Meka 's  te s timony would have  included a  his tory behind

16 and summary of the  cha rges  which re sulted in his  fe lony conviction. It would have  been

17 disclosed tha t those  cha rges  in no way impa ired his  ability to be  a  productive  member of

18 th e  Ba rc e lo n a  o ffic e  a d min is tra tio n  te a m.  F u rth e r,  h is  c o n vic tio n  c a me  with

19 acknowledgment from the  Court that he  did not know what the  owners of the  company that

20 employed him were  doing (which is  where  the  securities  offenses occurred, with them, not

21 Mr. Me ka ), ra the r, give n his  e xpe rie nce  in bus ine s s , no ma tte r wha t the  owne rs  did to

22 concea l the ir activitie s , Mr. Meka  should have  known.

23 Concluding the  Preamble - The  Divis ion ha s  le ft out gre a t ma tte rs  of subs ta nce

24 while  a tte mpting to cre a te  a  picture  of Ba d Actors  doing ba d things  to unsophis tica te d

25 people  with whom the  Company's  executives  had, in some  cases , no prior re la tionships .
33
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1 All of tha t is  s imply wrong. The  Divis ion is  off ba se  a t e ve ry tum. This  is  a  ca se  of the

2 prosecution seeking a  WIN a t any cost. The  Divis ion should not preva il in this  case .

3 With submitta l of the  Hawkins  Pos t Hearing Brie f, this  ma tte r will be  in the  hands

4 of the  Hea ring Divis ion. Of course  the  Divis ion ge ts  the  la s t shot a t unrave ling Hawkins '

5 view of the  matte rs  a t hand. They can't unrave l the  truth and the  factua l basis  undernea th

6 the  Company's  actions  and activities .

7 with this  P os t He a ring Brie f, Ha wkins  ha s  s a id his  pie ce . Ye t, he  continue s  to

8 wonder wha t Mr. Burgess  had in mind when he  sa id, a t the  conclus ion of the  se ttlement

9 meeting between Mr.'s  Harkins, Kitchen and Burgess held on March 14, 2016, and Harkins

10 quotes: "We like our chances .. under our system."

11 What a  cocky, a rrogant and unseemly thing to say. However, it does  tie  with what

12 three  highly practiced a ttorneys  have  had to say to Hawkins . Without naming names and

13 providing quote s , the y e a ch s ta te d in the ir own words  tha t, in the  Comlnis s ion's  ALJ

14 system, the  deck is  a lways  s tacked in the  Divis ion's  favor. Rea lly?  Why?  How?

15 Tha t be ing sa id, Ha rke ns  impre s s ion of ALJ  P re nt doe s  not corre la te  with such

1 6 opinions. Hawkins believes the  evidence, testimony and facts put the  Division in a  bad spot

17 and ALJ Preny will make  his  recommendations  to the  Commission a long those  lines .
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1 Mr. Ha rkin s ' P o s t He a rin g  Brie f

2 I. Agree  with the  Divis ion's  Pa rt I of its  amended pos t-headng brie f.

3 II. Agree  tha t the  Commiss ion has  jurisdiction ove r this  ma tte r pursuant to Article

4 XV of the  Arizona  Cons titution and the  Securitie s  Act.

5 111. Fa cts

6

7

8

9

10

11

12

Mr. Ha rkins ' re ma rks  he re in a re  inte nde d to corre la te  by pa ra gra ph numbe r with

those  pa ra gra ph numbe rs  e mploye d in the  Divis ion's  Ame nde d PHB. In the  ins ta nce  of

a ny re fe rra l by the  Divis ion in a ny pa ra gra ph conta ine d in its  Ame nde d P HB to a ny

Re sponde nt othe r tha n Mr. Ha rkins , Mr. Ha wkins  ha s  no re ply unle s s  s ta te d othe rwise

he re in.

Pa rt A - Res pondents

1 . None

13 2 .  No n e

14 Mr. Harkens is  and was not required to be  licensed as  a  securities  sa lesman or

15 dealer as any offer or sa le  of securities conducted by him was in his  capacity as

1 6 an Executive  Member of the  issue r. All Company offe rings  were  exempt, both

1 7 from an is sue r and sa le sman s tandpoint, a s  "offe rs  and sa le s  not involving a

18 public offe ring".

1 9 4 .  No n e

20 5 .  No n e

21 6 .  No n e

22 7 . No n e

23 8 .  No n e
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1

2

3

4

Part B - Control of Barcelona Advisors and Barcelona Land Company

9. None

5 10.None

6 11 .None

7 12.None

8 13.None

9 14.None

1 0 15.None

11 LQA matte r tha t is  de te rmined by lega l s ta tutes  and one  to which I do not opine .

P a rt C - 12-6-12 Offe rin g

&The  Divis ion cite s  three  ve rs ions  of the  12-6-12 which included the  origina l 12-

6-12 Offe ring da ted Octobe r 18, 2012 (the  "Origina l 12-6-12 Offe ring"), a  firs t amended

version dated February 1, 2013 and a  second amended version dated April 29, 2013.

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

The fact is, the October 18, 2012 12-6-12 Offering was not submitted into

evidence.

The  Divis ion only guesses  tha t the  amended 12-6-12 offe rings  a re  close ly s imila r

to the  October 18, 2012 12-6-12 Offe ring. The  Divis ion should not be  a llowed to base  its

follow-on cha rges  and a llega tions  tied to the  Octobe r 18, 2012 12-6-12 Offe ring a round

s uch a  gue s s (e s ). P os s ibly the  He a ring divis ion will find tha t a ny Divis ion cha rge  or

allegation based on the October 12, 2012 12-6-12 Offering should be summarily dismissed.

Let' s  say that is what should be done. The permutation and combination of markups

to the  Divis ion's  cha rge s  a nd a lle ga tions  would cre a te  a  mine fie ld through which a ny

remaining charges and a llegations would need to negotia te  in order to survive. Mr. Hawkins
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1

2

3

4

5

has not undertaken the  task to develop the  schematic needed to clearly see  how this would

play out. Ra the r, Mr. Ha rkins  be lieves  this  entire  ma tte r is  so fa ta lly flawed a s  to require

dismissa l in the  entire ty. However, if necess ity ca lls , such a  schematic will be  deve loped

and presented at the appropriate venue.

6 _liThe one  e xce ption c ite d by the  Divis ion is  a c tua lly two e xce ptions . Both

7 e xce ptions  (Burle s on a nd Mr. Ea ve s ) a re  dis qua lifie d from inclus ion in the  12-6-12

8 Offeringfgia  In both cases , the  te rms of the  notes  and associa ted units  (in the  case  of Mr.

9 Eaves ', in the  case  of Burleson, there  is  only a  Note  as  there  were  no Units  associa ted with

10 he r Note ) cle a rly diffe r from the  te rms  of the  12-6-12 offe ring a nd by s ta tute  the se  two

11 exceptiona l securities  must not be  included as  investments  in the  12-6-12 offering.

12 The two investments  tha t a re  not a llowed to be  included in the  12-6-12 are :

13 Burleson $ 5 0 ,0 0 0  - th e  No te  in c lu d e s  "p u t" co n d itio n s  wh ich  a re  n o t

14 incorpora ted in the  Notes  offe red as  a  part of the  Investment Unit in the  12-6-12 Offe ring.

15 Furthe r, the re  a re  no Units  a ssocia ted with the  Burle son $50,000 Note . This  disqua lified

16 the  Burle son inves tment firm inclus ion in the  12-6-12 Offe ring.

17 Mr. Eaves  -- July 2013, $250,000 - the  Loan made  by Mr. Eaves  included Class  A

18 Units  ra the r tha n the  Cla s s  B Units  a s  include d in a n Inve s tme nt Unit in the  12-6-12

19 Offering. The  Class  A Unit has  two dis tinguishing fea tures  tha t clea rly diffe rentia te  it from

20 the  Clas s  B Units :

21 • Clas s  A Units  have  a  voting right with no de fined re s trictions  whereas  the

22 Cla s s  B Unit ha s  no voting rights  othe r tha n to vote  on a  cha nge  in the

23 Ope ra ting Agre e me nt tha t would a ffe ct the ir e conomic inte re s t in the

24 Compa ny.
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1 • Cla ss  A Units  ha ve  s ignifica ntly diffe re nt dis tribution rights  from Cla ss  B

2 Units , a s  s ta te d in  the  following;

3

4

5

6

7

8

o Cla s s  B Units  ha ve  a  fixe d re turn which is  a  priority dis tribution right

ove r Cla s s  A Units .

o Cla s s  A Units  a re  s ubord ina te d  to  Cla s s  B Unit d is tribu tion  righ ts ,

othe rwis e , a ll Cla s s  A Units  s ha re  in a ny ge ne ra l dis tribution ma de  to

the  Cla s s  A Me mbe rs .

The s e  two fe a ture s  dis qua lify the  Mr. Ea ve s  inve s tme nt from inclus ion in the  12-

9 6- 12 Offe ring.

10 The ne t result of these  two investments  not qualifying as  12-6-12 investments  is  to

11 put the  tota l 12-6-12 se curitie s  sold a t fa ce  $670,000, not $970,000 a s  cla ime d by the

12 Divis ion .

13 This  may be  a  factor in the  de termina tion of one  part of the  Divis ion's  cla ims which

14 is  tha t a ll Barce lona  offerings sold (the  12-6-12 and the  10-5-10) should be  integra ted into

15 one  offe ring. The  like ly motive  on the  Divis ion's  pa rt in re a ching for this  obje ctive  is  to

16 assert the  position tha t the  integra ted offe rings , if they exceeded $1,000,000 in sa les  in a

17 twe lve -month pe riod, disqua lify the  offe re r for an exemption under Arizona 's  140 s ta tute ,

18 should tha t be  an exemption to which the  Company sought re liance .

19 The  Divis ion chases  to ignore  the  clea r dis tinction be tween the  Burle son and Mr.

20 Eaves stand-alone investments from the investment offered under the 12-6- 12 Offering. To

21 this  e nd, the  Divis ion incorre ctly a s s e rts  tha t $970,000 wa s  ra is e d unde r the  12-6-12

22 Offe ring .
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Tra ns a ction
Da te

12-6-12
O ffe ring

S ta nd-Alone
Tra nsa ctions Me mbe r Units

5-2013 $250,000 Include d Cla s s  B Units  1
7-2013 $250,000 Options  for 250,000 Cla s s  A Units  2
12-2013 125,000 Options  for 250,000 Cla s s  A Units  2
2-2014 125,000 Options  for 250,000 Cla s s  A Units  2
7-14-14 15,000 No n e
8-1-14 15,000 No n e

Tota ls $250,000 $530,000
1 1 Cla s s  B Unit
2 750,000 Cla s s  A Units

Docket Number S-20938A-15-0308

1 $670,000 was  sold under the  12-6-12 Offe ring and $150,000 was  sold under the

2 10-5- 10 Offering. This results in $820,000 is sales under the 12-6- 12 and 10-5- 10 offerings.

3 So the  Divis ion has  to conjure  up more .

4 To ge t to the  Divis ion's  $1,0000000 objective , they must cla im, successfully, other

5 loans  taken out by the  Company cons titute  "securitie s" and in sufficient amount to ge t to

6 the ir over $1 ,000,000 obje ctive .

7 That is  like ly why the  Divis ion asserts  tha t a ll of the  Burleson $50,000 Stand-Alone

8 Transaction and Mr. Eaves $250,000 Stand-Alone Transaction are  securities .

9 Clea rly, the  a forementioned Burle son and Mr. Eaves  S tand-Alone  Transactions ,

10 e a ch  ind iv idua lly ne gotia te d  be twe e n  the  Com pa ny a nd  Burle s on  in  one  ins ta nce  a nd

1 1 between the  Company and Mr. Eaves, are  not securities transactions (sec par 1 ").

12 As  for Mr . Eaves , from the  time  of his  inves tment in the  12-6-12 Offe ring in May

13 2013, a nd to a n e ve n gre a te r e xte nt s ta rting with his  firs t S ta nd-Alone  Tra nsa ction with the

14 Company in July 2013, he  has  had been close ly involved in Company matte rs . Mr. Eaves

15 fina ncia l tra ns a ctions  with the  Compa ny a re  s umma rize d in the  following cha rt:

16
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1 4 Mr. Harkins  reviewed each subscription agreement and inves tor qua lifica tion

2 font s ubmitte d by the  8 inve s tors  who s ubs cribe d to the  12-6-12 Offe ring. In a ll ins ta nce s

3 except P1=eaHabla Burleson, by the nature of their complete execution of the agreements, the

4 subscriber a ttested to qualify as an accredited investor under one of the  lis ted categories.

5 Burle son e xce ption -Burle son a t the  time  wa s  a  Mr. Ke e ga n clie nt a nd inve s te d

6

7 other", a t her request, reviewed Burleson's  $100,000 subscription agreement to the  12-6-

8 12 Offe ring. During the  ensuing discuss ion, Burleson asked if she  could have  pa rt of the

9 $100,000 inves tment with diffe rent te rms . Specifica lly, she  wanted to have  $50,000 in a

10 Note  tha t she  could put back to the  Company.

11 Mr. Hawkins suggested tha t could be  accomplished but there  must be  two different

12 transactions. One would be a  12-6-12 investment and the other a  straight note . Accordingly,

13 Burleson made an investment and a  loan. The investment was $50,000 in the  12-6-12 and

14 a  loan, with no accompanying Units , in the  amount of $50,000, evidenced unde r a  note

15 with "put" provis ions . Burleson executed the  Subscription Agreement to the  12-6-12 with

16 a  check in the  subscription agreement by "Other Accredited Inves tor" and wrote  tha t she

17 qualified as an accredited investor based on her re la tionship with the  sponsor. Wherein this

18 like ly doe s  not qua lify he r a s  a  spouse  of a n a ccre dite d inve s tor or spouse  of a  principa l of

1 9 the  is sue r, Mr. Ha rkins  looke d to Mr. Ke rriga n to confirm tha t Burle son me t a ccre dite d

20 investor qua lifica tion. Mr. Keegan confirmed to Mr. Hawkins  tha t based on his  knowledge

2 1 of he r financia l circumstances , she  qua lified a s  an accredited inves tor based on he r Ne t

22 Worth.
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1 All inves tors  in  the  12-6-12 Offe ring a re  accredited inves tors .

2 During the  ALJ  He a ring, Ca rolin te s tifie d tha t s he  e xe cute d he r two s e pa ra te

3 subscription documents herse lf, with the  exception, in both instances, of checking any box

4 indicating she qualified as an accredited investor. She testified that she does not know who

5 checked the boxes in the two separate  subscription agreements.

6 Carolin inves ted twice  in the  12-6-12 Offe ring, seve ra l weeks  spam. She  te s tified

7 tha t s he  did not che ck a ny a ccre dite d inve s tor qua lifica tion box in e ithe r s ubs cription

8 document. Mr. Hawkins finds Carolin's  testimony to be  disingenuous in both instances. Mr.

9 Harkins  questioned Mr. Kem'gan on this  matte r and Mr. Kerrigan s ta ted tha t to the  best of

10 his  knowle dge , Ca rolin fully e xe cute d the  initia l s ubs cription docume nts  he rs e lf a nd

11 assured Mr. Hawkins  tha t he , Mr. Ke rrigan, had no role  in putting any mark on the  initia l

12 subscription agreement.

13 In the  instance  of Carolin's  second investment in the  12-6-12 Offering, Mr. Harkins

14 met with Carolin (a  mee ting a t which Mr. Keegan was  supposed to a ttend but showed up

15 as  the  mee ting was  ending) to review the  offe ring and the  subscription documents . It is

1 6 unclear if Carolin executed the  subscription documents  in the  meeting with Mr. Harkins  or

17 at some subsequent time. The  matter of whether Carolin qualified herse lf as  an accredited

18 inves tor remains  a  matte r of conjecture . Mr. Harkens  and Mr. Keegan have  asse rted tha t

19 neither of them made  the  marks tha t Carolin tes tified she  did not make .

20 Carolin is  a  CPA and co-owner other own CPA practice . In tha t capacity, she  deals

21 with sophis tica ted pe rsons  who dea l in sophis tica ted ma tte rs . In the  ea rly months  of the

22 startup of the  Company, Carolin provided accounting services over a  several month period,
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1 including se tting up the  Company's  accounting system. Carolin was pa id to do so. Carolin

2 is an experienced and sophisticated business person.

3 She  te s tifie d tha t the  loss  of he r inve s tme nt (ma tte r of he r pe rce ption a nd not a

4 matter of fact as  she  is  aware  tha t I plan to continue  in business  and see  tha t a ll Company

5 investors will have a position in my position in any business opportunities in which I

6 engage) caused her to sell her home.

7 Tha t s ta te me nt doe sn't corre la te  with the  fa ct she  inve s te d with funds  from he r

8 re tirement account and the  ga in or loss  of he r inves tment in the  12-6-12 Offe ring, by he r

9 own a tte s ta tion in pa ra gra ph 2 of he r subscription docume nts  in the  12-6-12 Offe ring,

10 where in to pa raphrase  pa ragraph 2, "I have  adequa te  means  of providing for my current

11 needs ..", has no bearing on her ability to a fford to remain in possession of her home.

12 Mr. Harkins  me t Ca rolin through his  re la tionship with Mr. Kem'gan and found he r

1 3 to be  an inte lligent and ambitious  pe rson. Mr. Hawkins  does  not unders tand why Carolin

14 would give  such suspicious  te s timony about he r inves tor qua lifica tion s ta tus , even to the

15 end of seeking recovery of her invested capita l.

16 A point tha t ma y ha ve  a n influe nce  in de te rmining the  na ture  of Ca rolin's  highly

17 que s tiona ble  te s timony is  tha t s he  a nd Mr. Ke rriga n we re  in a  two plus  ye a r roma ntic

18 re la tionship a t the  time  she  inves ted. Shortly a fte r he r second inves tment in the  12-6-12

19 Offe ring, she  broke  off tha t re la tionship ove r ma tte rs  tha t she  found offens ive  rega rding

20 her suspicions  of Mr. Kerrigan's  dea lings  with othe r women.

21 Of the  e ight investors  in the  12-6-12 Offe ring, tha lee  four did not tes tify a t the  ALJ

22 Hearing. They a re  Burleson, Chamison, Ramirez and Ba it. Five  of the  other s ix did tes tify

23 and the sixth had his testimony submitted in lieu of a  personal appearance. In the  instances
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1 of these  other s ix investors  in the  12-6-12 Offering, except for Carolin, none  testified other

2 than they did fully execute the subscription agreement presented to the Company for review

3 and acceptance  of them as an investor in the  12-6-12 Offering.

4 Ms . Ca ro lin  wa s  no t the  on ly inve s to r to  re ca n t the ir re p re s e n ta tions  a s

5 a cknowle dge d by the ir s igna ture  of the  Inve s tor Que s tionna ire  a nd  S ubs crip tion

6 Agreement. (Carolin was  the  only pe rson in the  12-6-12 Offe ring; S tewart most like ly did

7 during her tes timony but you had to be  there  to understand how difficult it became, and is ,

8 to understand what she  sa id). Mr. Hawkins finds two things grossly wrong here .

9 • The y did not de a l with the  Compa ny in good fa ith. The y ce rta inly wa nte d a n

10 investment return tantamount to the risk taken, but,

l l • The y looke d e ls e whe re  for re turn of inve s tme nt whe n risk a ppe a re d on the

12 scene. The Division encouraged them to believe  that, with compelling testimony from them

13 a t the  ALJ  Hea ring, the  Divis ion could ge t them some  portion of the ir inves tment repa id

14 via  res titution judgment imposed on the  Respondents .

15 To be  clear, the  Company did not go out of business . It closed its  opera tions office

16 due  to lack of capita l, which a t tha t time  appea red to be  a  re la tive ly short-te rm issue . As

17 te s timony supports , Mr. Ha wkins  continue d to e xplore  wa ys  to furthe r de ve lopme nt the

18 Company's  business plan or develop a  new business plan tha t would carry the  Company's

19 inve s tors  forwa rd. Mr. Ha wkins  s ta ye d in communica tion with the  inve s tors  re ga rding

20 potentia l opportunitie s . (see  page  22, "The  Collis ion Principa l")

21 Divis ion 's  In te rfe rence - It was  the  Divis ion's  actions  tha t curta iled Mr. Hawkins '

22 a bilitie s  to furthe r pursue  pote ntia l bus ine ss  opportunitie s . To da te , the  protra cte d na ture  of

23 the  Divis ion's  initia tive s , which now a pproa ch s ome  -1-9 20 months , a re  wha t mos t
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1 immedia te ly pose  a  risk to the  inves tors  loss  of inves tment, not, Mr. Hawkins ' intent to go

2 forwa rd in bus ine ss , include  the  inve s tors  in a  portion of his  inte re s t in a ny such e nte rprise s ,

3 and make the  investors ' investments  good.

4 4 The October 18, 2012 12-6-12 Offering was not submitted into evidence

5 In  pa rs  17 .  a nd  Z1 . ,  the  Div is ion  c ite s  th re e  ve rs ions  of the  12-6-12  which

6 include d the  origina l 12-6-12 Offe ring da te d Octobe r 18, 2012 (the  "Origina l 12-6-12

7 Offering"), a  first amended version dated February 1, 2013 and a  second amended version

8 da te d April 29, 2013. Howe ve r,  the  Divis ion 's  pa r 22 only re fe rs  to  the  firs t a nd s e cond

9 amendment. The  fact is , the  Origina l 12-6-12 Offering was not submitted into evidence .

10 Throughout a  grea t dea l of the  divis ion's  amended pos t-hea ring brie f, re liance  is

11 pla ce d  on  the  Orig ina l 12-6-12  Offe ring  a s  the  fra me work o f nume rous  Divis ion

12 a lle ga tions . Mr. Ha wkins  ta ke s  the  pos ition tha t a ny Divis ion a lle ga tions  tha t re quire

13 unde rlying  s upport o f re p re s e n ta tions  c on ta ine d  in  the  O rig ina l 12 -6 -12  O ffe ring  be

14 summa rily disa llowe d.

15 S uch a  ruling would ha ve  minima l impa ct on the  ma tte rs  be fore  the  He a ring

16 Commiss ion for its  cons ide ra tion and recommenda tion to the  Commiss ion, a s  only Ke lly

17 Ba it (a nd like ly Ea ve s ) inve s te d unde r the  Origina l 12-6-12 Offe ring. Ba ir e le cte d not to

18 te s tify a s  a  Divis ion witne s s  a nd wa s  not re que s te d by a ny Re s ponde nt to do s o. Ba it ha s

19 not filed any form of enjoinment to the  Divis ion's  quest to prosecute  the  Respondents .

20 23. As the  Divis ion is  a wa re  through te s timony a t the  ALJ  He a ring a nd va rious

2 1 testimony by Respondents prior to the  ALJ Hearing, the  Company sought and received the

22 inves tors  approva l of a  de fe rra l of the  subject inte res t payments  and made  sa id de fe rred

23 payments  on a  timely basis .
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1

2

P a r t  D - 12-6-12 In ve s to rs

Ke lly  Ba ir

3 24. Ms. Ba ir was  introduced to Mr. Harkins  by Je rry Austin, whom a t the  time  was

4 the  insurance  agent for Bait's  Company and Barce lona . In Mr. Hawkins initia l meeting with

5 Bait, he  expla ined tha t to invest in the  12-6-12 Offering any person had to meet accredited

6 inves tor s tandards . Through a  discuss ion of the  va rious  ways  an individua l could qua lify,

7 Ba it s ta te d tha t s he  me t the  a ccre dite d inve s tor te s t. At the  time  Ba it s ubs cribe d, he r

8 Investor Questionnaire  and Subscription Agreement confirmed tha t she  was an accredited

9 investor under the  Net Worth tes t.

10 The re  is  no re quire me nt of the  Compa ny to que s tion a n inve s tor a pplica nt's

11 a tte s ta tion a s  conta ined in the ir Ques tionna ire  and Subscription Agreement. This  is  one

12 more  ins ta nce  of the  Divis ion re fus ing to a cce pt the  Compa ny's  a ctions  a s  a  "prope rly

13 ca rried out bus iness  practice ", ra the r, choos ing to pa int the  Company a s  a  "Bad Actor".

14 Mr. Hawkins  cons ide rs  this  ye t anothe r viola tion of the  Divis ion's  prope r activitie s  unde r

15 its  prosecutoria l dutie s .

16 Rodney and  Me lis a  Mr. Eaves

17 8 P rior to the  Ja nua ry 15, 2013 me e ting a t Ta lking S tick Re sort, Mr. Ea ve s  wa s

18 introduced to Mr. Harkins  by Mr. Kerrigan a t a  meeting he ld a t the  Orange  Tree  Resort. At

19 tha t initia l me e ting, Mr. Ha rkins  a nd Mr. Ea ve s  ha s  a  dis cus s ion a bout the ir bus ine s s

20 ba ckgrounds . This  is  the  initia l time  tha t Mr. Ha wkins  we nt over his  e xpe rie nce  with

21 Kitche ll Corpora tion a nd its  cus tom home  divis ion (-'Kitche ll Cus tom Home s ? ) a nd

22 Caldwell Banker Success  Rea lty's  a ffilia te  "Deve lopers  Marke ting Services". There  was a

23 thorough dis cus s ion of the ir involve me nt with Mr. Ha wkins  prior Compa ny De se rt Fox
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1 As s ocia te s  in the  cre a tion of Arizona  Villa ge  Communitie s . Mr. Ea ve s  dis cus s e d his

2 knowle dge  of Kitche ll a s  his  prior e mploye r a nd Kitche ll we re  both la rge  contra ction

3 companies .

4 On a t lea s t two othe r occas ion, Mr. Eaves  hea rd Mr. Harldns  discuss  AVC in the

5 context of a part of his business background. Mr. Hawkins discussed his background at the

6 Talking S tick mee ting in January 2013 a t which Mr. Eaves  was  an a ttendee  and aga in a t

7 the  Company re trea t in August 2013, which was a ttended by Mr. Eaves.

8 Mr. Eaves misspoke or gave false testimony - This  is  the  correct time  to a s s e rt

9 this  informa tion a bout Eave 's a wa re ne ss  of Mr. Ha rkins  involve me nt with AVC a s  la te r

10 here in the  Divis ion will a sse rt tha t Mr. Eaves  became  aware  of Mr. Hawkins  involvement

l l with AVC long a fte r he  ha d ma de  his  inve s tme nt in the  12-6-12 a nd his  loa ns  to the

12 Compa ny. Mr. Ha rke ns  holds  Mr. Ea ve s  in high re ga rd a nd be lie ve s  tha t Mr. Ea ve s  is

13 unclea r on when and where  he  was  when Mr. Hawkins  discussed AVC, or, he  has  been

14 s teered into his  erroneous  tes timony.

15 & I cannot opine on what Mr. Eaves understood.

16 27. None

17 I have  no information one  way or the  other.

18 4 Incorrect. As previously sta ted and discussed in paragraphs 19,20, Mr. Eaves '

19 second transaction with the  Company was  not in the  12-6-12 Offe ring.

20 Further, Mr. Eaves  had substantia l unda ted upda ted information on the  Company

21 post the February 2013 PPM. By the stated date of July 18, 2013, Mr. Eaves had attended

22 a number of Company meetings, lunches and received numerous Company newsletters. At
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1 this  point in time , Mr. Ea ve s  ha d subs ta ntia l a nd highly confide ntia l informa tion on the

2 Company. In fact, he  was  an "Ins ide r".

3

4

5

6

7

8

9

10

Roberta Burleson

Incorrect. As stated in the Preamble and paragraphs 19, 20, Burleson made one

$50,000 investment in the  12-6- 12 offering.

Th is  ma y be  a mong  the  top  5 disingenuous of the  Divis ion 's  dis inge nuous

endeavors . The  second Burleson transaction with the  Company is  clearly not the  same as

the  12-6-12 inves tment. The  ve ry na ture  of the  "put" te rms  in the  note  cas t it outs ide  the

12-6-12 and there  are  no units  or rights  associa ted with the  loan.

If a  scenario was concocted where  an issuer wanted to classify a  similar note  to the

Burleson's  note  into an offe ring identica l to the  12-6-12, the  Divis ion would shoot it down

12 in an ins tant, and correctly so.

13 Inve s tors  in a n offe ring of a  s e curity a re  a ll bound unde r the  s a me  te rms  a nd

14 conditions as specified in the  offering memorandum. Should any one or more investor want

15 a  dea l othe r than wha t is  specified in the  offe ring memorandum, they must engage  in an

16 unre la ted transaction tha t offers  such other te rms and conditions.

17 Furthe r, Burle s on le a rne d of the  Offe ring from Mr. Ke e ga n, the n he r fina ncia l

18 a dvis ors , not, from Mr. I-Ia rkins . Burle s on a nd Mr. Ha wkins  we re  the n a nd a re  now

19 significant othe rs  but Mr. Hawkins  had not inquired as  to Burleson's  financia l means  and

20 capabilitie s . Nor, has  he  to da te . Mr. Kerrigan informed Mr. Hawkins  tha t Burleson would

21 be  inve s ting in the  12-6-12. Mr. Ha wkins  re ce ive d a s s ura nce  Hom Mr. Ke rriga n tha t

22 Burleson met accredited inves tor qua lifica tion.

23 It wa s  with this  knowle dge  tha t whe n Burle s on wa s  pre pa re d to e xe cute  the

24 subscription documents for the  12-6-12, Mr. Harkins was asked by Burleson to go over the

25 investment with her. In so doing, it was  de te rmined tha t she  was  comfortable  with a  more
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1 limited amount to be  inves ted in the  12-6-12 and des ired to have  a  diffe rent amount tha t

2 she  could put back to the  Company if she  so de s ired. From tha t came  the  two diffe rent

3 transactions as discussed in par. 19.

4 Q1The  Divis ion us e s  the  te rm "s ta nda rd 12-6-12 Offe ring In  th e  wo rld  o f

5 securitie s  the re  in no "s tanda rd" Offe ring, the re  is  an Offe ring. The  Divis ion implie s  tha t

6 an Issue r may make  an Offe ring of the  same  Cla ss  of Security to multiple  inves tors  and

7 have the  la titude  to but change the  te rms from one investor to another. The  Division sure ly

8 knows tha t one  doesn't fly-

9 32. As s ta ted by the  Divis ion's  own words , the  second Burle son transaction with

1 0 the  Company had a  second reason it could not be  in the  12-6-12 Offering. It was a  Stand-

1 1 Alone  Transaction and not bundled with a  member unit. Ye t, they very much want it to be

1 2 in the  12-6- 12 Offe ring.

1 3 Richard Woods

1 4 I have  no knowledge  of what conversa tion transpired be tween Woods and Mr.

1 5 Ke rriga n.

1 6 34.The  Divis ion offe rs  spe cula tion.

1 7 Ka th le e n  Ca ro lin

1 8 Q, Re fe r to pa r 20.

1 9 88 Refer to par 20.

20 Q Re fe r to  pa r 20

2 1 Refer to par 20

22 Refer to par 20
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Inve s tor

Inves tment
include d in

12-6- 12

Divis ion's  imprope r
class ifica tion of amounts  tha t

cannot be  classified as securities

K. Bair $20,000

R. Ea ve s 250,000 $250,000

R. Burle s on 50,000 50,000

R. Woods 100,000
R. Ra mire z 100,000
K. Ca ro lin 50,000

W. Jordan 50,000

N. Cha mison 50,000

Tota l $670,000 $300,000

Docket Number S-20938A_15-0308

1 & Refer to par 20

2 Willia m J o rd a n

3 4 1 . None

4 Ridick Ramirez

5 42. None

6 Nancy Chamison

7 43. No n e

8 g t In  Mr. Ha rke ns  re vie w o f Cha mis on 's  Que s tionna ire  a nd  S ubs crip tion

9 Agreement, she  comple ted the  document in its  entire ty and s igned same . She  qua lified

10 herself as an accredited investor by placing an "x" mark adjacent to $1 ,000,000 Net Worth.

1 1 If, a s  the  Divis ion has  indica ted, Mr. Keegan had knowledge  of Chamison's  ne t worth to

12 be  "over $500,000", tha t was his  knowledge  and not Mr. Harkins '. Mr. Hawkins knowledge

13 of Chamison's  qualifica tions were  based on her representa tions as conta ined in her s igned

14 Questionnaire  and Subscription Agreement.

15 EThe  Divis ion is  incorre ct in s ta ting the  tota l inve s tme nt in the  12-6-12 Offe ring

16 to be  $970,000. This  is  summarized as  follows:

49



Docket Number S-20938A-15-0308

1 46. None

2

3

Part E - Additional 941% Eaves Notes

In the  Mao Eaves  matte r in genera l - The  Divis ion s ta rts  its  Part E with the  header,

4 "Additiona l Mia  Ea ve s  Note s ". The  e mpha s is  he re  is  on the  Divis ion's  us e  of the  te rm

5 "Note s ". In  the ir P a rt E, the  Divis ion de pa rts  onto  a  diffe re nt pa th  a nd ca lls  the s e

6 transactions  "inves tments".

7 The re in, the  Divis ion miscla ss ifie s  a  numbe r of Mr. Ea ve s ' tra nsa ctions  with the

8 Compa ny a s  "inve s tme nts " whe re in in fa ct the y a re  "loa ns ". The  Divis ion is  ce rta inly

9 knowledgeable  of the  diffe rence  be tween "investments" and "loans".

10 The Divis ion has  a  clear motive  in misclassifying certa in Mr. Eaves transactions as

11 it ca rrie s  to the  Divis ion's  de s ire  to roll up a ll of the  Compa ny's  ca pita l a ctivitie s  a s

12 conducted under the  12-6-12 or 10-5-10 Offering, and, if they can't achieve  tha t objective ,

1 3 then they a ttempt to class ify any other capita l transaction as  an "offe ring".

14 The  Divis ion  is  d is inge nuous  in  its  motive s . Ano the r c le a r vio la tion  o f its

15 Prosecutoria l obliga tions .

16 g t  In c o r r e c t . Mr. Eaves  inves ted once  in the  12-6-12 Offe ring in the  amount of

1 7 $250,000. (ref Preamble , pars. 19, 20)

18 Agre e  othe r tha n if d ire ctly or indire ctly he re  or e ls e whe re  the  Divis ion

1 9 a ttempts  to cla ss ify this  Mr. Eaves  Loan a s  an inves tment in an Offe ring, which was  not

20 the case.

21 49.The  Divis ion offe rs  a  limite d a nd dis torte d vie w of Mr. Ea ve s  inte re s t in the

22 Compa ny. This  is  s ome wha t ba s e d on Mr. Ea ve s  ve ry limiting te s timony a t the  ALJ

23 Hearing under questioning by the  Divis ion. Mr. Eaves ' tes timony was parce led out a round
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1 the  limiting que s tions  a s ke d by the  Divis ion a nd by his  incorre ct re colle ction of nume rous

2 facts and circumstances.

3 The  fa ct of the  ma tte r is : in a ddition to wa nting to prote ct his  inve s te d ca pita l, Mr.

4 Ea ve s  be lie ve d the  Compa ny ha d solid prospe cts  for a chie ving its  a ims  a nd de s ire d to be  a

5 part of the  Company. This  is  evidenced by seve ra l s ignificant factors , brought forward in

6 his  te s timony, including:

7 • his  a cce pta nce  of e mployme nt by the  Compa ny in a n e xe cutive  ca pa city

8 • his  role  a s  a n Exe cutive  Me mbe r of the  Compa ny

9 • his  participa tion in mee ting with prospective  contractor/j hint venture  partners

10 • his  ongoing a gre e m e nt to de fe r pa ym e nts  on his  e xis ting inve s tm e nts , which

11 was the  case  with a ll Respondents  with capita l loaned to or invested in the  Company

12 • his  introduction of prospe ctive  contra ctors  a nd inve s tors  to the  Compa ny.

1 3 5 0 . Incorre ct. Mr. Eaves ' fourth capita l transaction with the  Company was  a  loan

14 to the  Compa ny e vide nce d by a  note  tha t ha d a ssocia te d rights .

15 QS Mr. Hawkins has no knowledge  of what was sa id by e ither party during any Mr.

16 Ea ve s  conve rsa tion with Mr. S immons  a nd Ea ve s  te s timony is  que s tiona ble  .

17 Q Incorrect. Mr. Eaves ' fifth capita l transaction with the  Company was  a  loan to

18 the  Company evidenced by a  note  that had associated rights.

19 5 3 . Incorrect. Mr. Eaves met with the  Executive  Members . Everyone  was asked to

20 put up a ll or pa rt of $15,000. Only Mr. Ea ve s  s ta te d tha t he  could a nd would. This  Mr.

2 1 Eaves transaction was evidenced by a  Note and there were no associate  rights. Mr. Harkins

22 d o e s  n o t  kn o w to  wh o m  Mr. Eaves ga ve  h is  che ck bu t a cknowle dge s  the  che ck wa s

23 rece ived by the  Company.
5 1
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l Incorre ct. Mr. Ea ve s  ma de  a  loa n to the  Compa ny. It ha s  no a ccompa nying

2 features.

3

4

5

5 5 . The  na ture  of the  me e ting is  ba s ica lly corre ctly de s cribe d. Howe ve r, the

incorre ct portion is  cla rifie d in the  following:

Mr. Eaves  me t with the  othe r Executive  Members . Everyone  was  a sked to put up

6 a ll or pa rt of $15,000. Only Mr. Eaves  s ta ted tha t he  could and would. Mr. Hawkins  does

7 not know to whom Mr. Eaves gave his  check but acknowledges the  check was received by

8 the  Compa ny. This  Mr. Ea ve s  tra nsa ction wa s  e vide nce d by a  Note  a nd the re  we re  no

9 associate rights.

10 56. Incorrect on two points:

11 • Firs t, it is  more  like ly than not, tha t Mr. Eaves  rece ived the Octobe r 12,182014

12 Octobe r 18, 2012 12-6-12 Offe ring which, a s  pre vious ly s ta te d in pa r 17, is  not in e vide nce .

13 The re  ha s  be e n no te s timony or e vide nce  pre se nte d to the  contra ry.

14 • Second, the Division chooses to ignore the progressive and extensive

15 re la tionship Mr. Eaves  had with the  Company da ting to prior to his  initia l inves tment but

16 with focus  on the  period March 2013 forward through September 2014. In this  period, Mr.

17 Eaves attended no fewer than twenty Company weekly team meetings (likely more),

18 numerous executive member lunches, executive member and executive committee

19 me e tings , a tte nde d the  s umme r 2013 S e dona  bus ine s s  re tre a t, the  Fa ll 2013 invita tiona l

20 me e ting a t Lon's , Rod a nd Me lis a  Mr. Ea ve s  pa rticipa te d in the  Compa ny Chris tma s

2 1 dinner, rece ived numerous monthly Company communiques, became an executive  officer

22 of the  Company and then an executive  Committee  Member and made  introductions to the

23 Compa ny of pe rsons  Mr. Ea ve s  de scribe d a s  pote ntia l inve s tors . Mr. Ea ve s , from the

52



Docket Number S-20938A-15-0308

1 Spring of 2013 forward, had a  rea l-time  knowledge  of Company bus iness  activity, plans

2 and requirements .

3 5 7 . The notes representing loans to the  Company and associated rights invested in

4 by Mr. Ea ve s  we re  not pa rt of a  public  offe ring a nd we re  the re fore  not unde r a ny

5 regis tra tion requirement, whether Federa l or s ta te  and consequently do not fa ll under any

6 a uthority of the  Arizona  Corpora tion Commiss ion ("Commiss ion").

7 To the  point of the  Mr. Ea ve s ' loa ns  to the  Compa ny, the  Divis ion ha s  dis torte d

8 Mr . Eaves  involvement with the  Company in an a ttempt to make  it appea r Mr. Eaves , a

9 s upe r s ophis tica te d re a l e s ta te  bus ine s s  pe rs on, wa s  de ce ive d a nd hoodwinke d into

10 conducting an ongoing series  of financia l transactions with the  Company.

11 Mr. Ea ve s  te s timony contra dicts  the  Divis ion's  dis inge nuous  e fforts . Give n Mr.

12 Eaves substantia l capita l placed in the  Company, were  the  Divis ion successful in its  quest

13 to defame Mr. Hawkins , it then would make  it appear tha t every investor was dece ived by

14 Mr. Ha rkins .

15 The re  is  a bs olute ly no founda tion in  fa c t to  s upport the  broa d brus h a tta ck the

16 Divis ion ha s  ma de  on the  Compa ny a nd Mr. Ha rkins  re ga rding the  Colnpa ny's  12-6-12

17 offe ring and the  Company's  dea lings  with the  e ight pe rsons  who inves ted in the  12-6-12

18 offe ring.

1 9 58. This  is  a  gross ly mis leading s ta tement. Not with-s tanding tha t s ta tement, Mr.

20 Harkens  agrees  with the  Divis ion's  s ta tement in pa r 58 to the  extent of the  printed word.

21 What the  Divis ion conveniently omitted, as  it does  not se rve  the ir the  Divis ion's  purposes ,

22 is  tha t Mr. Eaves consented to the  deferra l of payments on his  loans.
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1 59. The  Divis ion's  ma th is  incorrect (for obvious  and previous ly cove red reasons ,

2 see  par. 19). Mr. Eaves  made  $530,000 in loans  to the  Company as  evidenced by s tand-

3 a lone  Transactions, some of which re ference  "rights  options", and a  $250,000 investment

4 in the  12-6-12 Offe ring. Mr. Ea ve s  is , by e ve ry re a s ona ble  s ta nda rd us e d to de fine  a

5 sophisticate  real esta te  investor, a  sophisticated real esta te  investor.

6 Mr. Eaves  was  an ins ide r in the  Company, privy to every morse l of information as

7 to the  Compa ny' s ta tus  a nd pla ns . with this  body of knowle dge  in ha nd, he  ma de  his

8 $530,000 of loans and $250,000 investment in the  12-6-12 Offering for he  be lieved in the

9 Company, its people and its opportunities for success. To such a degree did he believe, that

10 he  e le cte d to join the  Compa ny firs t a s  a n office r a nd the n a s  a n Exe cutive  Committe e

11 Me mbe r.

12 Unlike  e mploye e s  of e ntitie s  whom find comfort in working for othe rs  who ta ke

13 the  risk of ma king a n e nte rprise  succe ss ful, Ea ve 's  wa s  of the  ilk to ta ke  on the  risks  of

14 making a  the  Company work. He  had eve ry intention of sha ring the  rewards  of "venture"

15 by ta king the  "ris ks " involve d in s triving for s ucce s s .

16 6 0 . None

17 6 1 . Mr. Ea ve s  wa s  a n Exe cutive  Me mbe r a nd pa rticipa te d in  the  Exe cutive

18 Member decis ion to close  the  Company's  office . Mr. Eaves  was  an ins ider.

19 This  is  a n importa nt point. Mr. Ea ve s  pa rticipa te d in wha t like ly wa s  the  mos t

20 important decis ion made  by the  Company. For, had the  Executive  Committee  de te rmined

2 1 to a nte  up the  ca pita l re quire d to ke e p the  Compa ny ope ra ting in its  bus ine ss  office , or

22 arranged such capita l from others , matte rs  would have  unfurled in a  fashion diffe rent from

23 what occurred. To what end cannot be  determined.
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Part F .- 10-5-10 Offering  .-1

2

3

4

5

6

7

8

9

The  10-5-10 Offe ring wa s  not s im ila r to  the  12-6-12 Offe ring a s  it offe re d a

diffe re nt s e curity a nd re ve a le d a  diffe re nt e le me nts  of the  Compa ny's  a ffilia te 's  bus ine s s

pla n tha n tha t de scribe d in the  12-6-12.

The  Divis ion's  s ta te me nt tha t the  cha nge  in te rms  wa s  to ma ke  the  10-5-10 "le s s

ge ne rous " tha n the  12-6-12 is  s o s ta te d in the  Divis ion's  words .

Once a ga in the  Divis ion is  re nde ring its  opinion, to  which it is  not e ntitle d to

be  a s se rting he re in. How ma ny fouls  is  tha t on the  Divis ion a t this  point?

Te s tim ony by Mr.  Ha wkins  a t the  ALJ  He a ring  is  tha t the  Com pa ny m is s e d  the

63.

10 a c q u is it io n  o p p o rtu n ity th a t  wa s  c le a rly p re s e n t in  la te  2 0 1 2  th ro u g h  2 0 1 3  b u t h a d

11 e va pora te d by la te  2013. The  Divis ion is  pa rtia lly corre ct tha t the  opportunity wa s  mis s e d

12 be ca use  the  Compa ny did not ra ise  the  ca pita l pla nne d for a cquis itions  for its  a ffilia te . The

13 Company was defrauded by the person (Weintraub) who was retained via substantial

14 upfront payment to a rrange  $70,000,000 of acquis ition capita l for the  CompanyRe a lty

15 The  Compa ny is  in conce rt with couns e l cons tructe d a n offe ring me mora ndum for

16 this sole purpose for Realty and had 1,000 copies printed at a cost of $22,000. In addition

17 to over $100,000 in legal expenses associated with the offering, the Company invested over

18 $25,000 in the  deve lopment of specia lty software  to track offe rings , offe ring documents ,

19 se lling agreements  and sa le s .

20 De s pite  Mr. We intra ub's  a s s ura nce s  to the  Compa ny tha t he  would provide

2 1 sufficient capital to meet the November 1, 2013 escrow break of $'7,000,000, $8,000,000

22 and continue on through the raise of the remaining $63,000,000, the escrow break date was

23 missed and in la te  2013 it became  clea r Mr. Weintraub would not pe rform. In front of the

24 e ntire  S e dona  Re tre a t group in la te  Augus t 2013, he  s ta te d his  unconditiona l a ssura nce  tha t

25 he  wa s  on sche dule .

55

\III I I I I II II ill Ill ill I III III llllll IIlIIllll_



Docket number S-20938A-15-0308

l Now, dea ling with the  fact tha t Mr. Weintraub was  not going to de live r, took some

2 business  plan adjustments . The  Compa ny's Rea lty's  bus iness  plan had accommodations

3 for both acquisition and development of hote ls , apartments and other rea l esta te .

4 The Company made the  adjustment for Realty from acquisition to development and

5 move d forwa rd. It's  curious  to the  Compa ny tha t the  Divis ion did not ca ll Mr. We intra ub

6 as one  of its  witnesses. Mr. Hawkins be lieves the  reason is  clear. It would have  pa inted an

7 entire ly diffe rent picture  of the  Company's  executive  abilitie s  to dea l with the  execution of

8 its  Rea lty's  business  plan and would have  weakened an a lready in shambles  e ffort to ge t

9 some  sort of victory for the  Divis ion.

10 The  Divis ion 's  que s t ha s  nothing to do with ge tting the  inve s tors  re cove ry, it ha s

e ve rything to do with proving the y ca n ge t a win he re . In fa ct, the  Divis ion knows  Mr.

12 Harkins was intending to restart the  Company and it threw the  biggest roadblock up it could

13 mus te r. In tha t re ga rd, s ome  te rms  come  to mind. Ma licious  pros e cution a nd gros s

14 inte rfe re nce  with a  priva te  bus ine ss  a re  in the  group.

15 64. None

16 65. None

17 66. None

18 67. None

19 P a m S te wa rt

20 8 Mr. Hawkins  does  not know wha t Mr. Ke rrigan knew about Pam S tewart a s  an

2 1 inve s tor ca ndida te  for the  Compa ny's  10-5-10 offe ring.

22 69. Mr. Hawkins has no knowledge

23 70. Mr. Hawkins  comments  a s  follows:
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1 The  withdra wa l of funds  by S te wa rt from he r re tire me nt a ccount ha d no

2 e xtra ordina ry impa ct on S te wa rt's  ta x lia bility.

3 Reason: ba sed on S tewart's  age  (pas t 59 %) a t the  time  of withdrawa l, the re

4 would be  no ea rly withdrawa l pena lty. The  withdrawn amount would have  been included

5 as ordinary income on her tax re turn, taxed a t whatever ra te  was applicable  to her taxable

6 income in tha t tax yea r.

7 Richard Andrade

8 .4 Acknowledge  Andrade  inves ted $50,000 in the  10-5-10. Nothing more  a s  to

9 pa r71.

1 0 Q No knowledge

1 1 No knowle dge

12 74. Unce rta in of da te

1 3 Q No knowledge

14 7 6 . Divis ion s ta te s  an opinion

15 gt No knowle dge

1 6 78. If this  is  the  case , Andrade defrauded (as to hardship) himself by executing the

17 10-5-10  s ubs crip tion  a gre e me nt. Andra de  a tte s te d  to  the  s ubs crip tion

18 agreement which incorpora tes  the  following:

19 Representa tions and Warranties. I represent and warrant to the  Company that:

20 (i) ha ve  a de qua te  me a ns  of providing for my curre nt ne e ds  a nd

21 pos s ib le  con tinge nc ie s ,  a nd  I ha ve  no  ne e d  fo r liqu id ity o f my

22 inve s tme nt in the  Inve s tme nt Units , (ii) ca n be a r the  e conomic risk of

23 los ing the  entire  amount of my inves tment in Inves tment Units , and (iii)
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1 have such knowledge and experience that I am capable of evaluating the

2 re la tive  risks  and merits  of this  inves tment."

3 8 Two points :

4 • The  Divis ion ha s  brought no te s timony nor provide d a ny e vide nce

5 tha t any portion of the  10-5-10 Offering proceeds were  used for any

6 spe cific purpose  by the  Compa ny, howe ve r, to the  e xte nd it would

7 matte r, then,

8 • The 10-5-10 Offering included disclosure  tha t the  Company can use

9 the  working capita l provided from offe ring proceeds  for the  gene ra l

10 business purpose of the  Company.

11 citing from the I0-5-10 Ojkring:

12 On the  front cove r of the  10-5-10 Offe ring me mora ndum, the  firs t

13 line  of the  firs t pa ra gra ph re a ds :

14

15 "This  Offe ring is  be ing ma de  to provide  US A Ba rce lona  Re a lty

16 Ad vis o rs ,  LLC.  ("US A BRA",  "Co mp a n y", 46us779
ccwe a a ) with

17 working ca pita l to fund the  orga niza tion s ta ge  e xpe ns e s  of US A

18 Ba rce lona  Re a lty, Inc ."

19

20 On page  two of the  Offering memorandum, is  s ta ted:

21

22 "Working Ca pita l will be  e s ta blis he d from Offe ring P roce e ds  to

23 address  contingencies  and opera ting requirements  of the  Company
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1 including loa ns  ma de  to US A Ba rce lona  Re a lty Advis ors  ("US A

2 BRA") for its  organiza tion period requirements  and for the  purchase ,

3 as  applicable , of USA BR Class  A Common s tock."

4 De finition of working ca pita l

5 Ca pita l a ctive ly time d ove r in or a va ila ble  for use  in the  course  of

6 bus iness  activity:

7 a : the  excess of current assets over curre nt lia bilitie s

8 b : a ll capita l of a  business  except tha t invested in capita l asse ts

9 cited from - Merriam- Webster Dictionary

10 WC_= Current asse ts  - Current liabilitie s

11 In an ea rly s tage /pre -revenue  company, in tha t the re  is  no revenue ,

12 working ca pita l is  us e d to pa y a ll compa ny e xpe ns e s  a nd ca pita l

13 expenditures . In the  October 2012 through September 2014 era , the

14 Compa ny wa s  cle a rly a n e a rly s ta ge  compa ny. One  norma l a nd

15 ordinary business expense is debt service.

16 The Company was, at the time, an early stage company and all of its business needs

17 were meet by its  12-6- 12 and 10-5-10 offerings and borrowings, including borrowings from

18 its  founders . In this  regard, Mr. Harkins  and Mr. Kerrigan collective ly have  over $500,000

19 of the ir pe rsona l ca sh loaned to the  Company and Mr. Hawkins  and Mr. S immons  have

20 S100,000 each in capita l contributed in lieu of taking payment for fees earned. Mr. Hawkins

21 has an additiona l 20 months of 100% applied and uncompensa ted time amounting to well

22 in excess  of 4500 hours  spent preparing the  Company to commence  business  in October

23 2012.
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1 The re 's  no grous ing he re . S uch commitme nt is  s ta nda rd fa re  for those  s ta rting

2 compa nie s . This , a long with e a rly s ta ge  outs ide  me mbe rs  a nd le nde rs  a re  wha t ne w

3 companies a re  about. It's  what's  required. There  would be  no "emerged" companies if tha t

4 we re  not the  ca se . Inve s tors  know this . Tha t's  e xa ctly why individua ls  a nd compa nie s

5 invest in s ta rtups . There  is  a  Big Potentia l Risk but there  a lso a  Big Potentia l Re turn.

6 8 0 . None

7 None

8 H. Ma y 2014 P P M

9 Q. The  Compa ny's  inte ntion wa s  to ma ke  this  offe ring through Broke r De a le rs .

10 The  Compa ny ha d no inte ntion to dire ctly pla ce  this  offe ring with its  prior inve s tors ,

11 acqua intances  or those  introduced to it. The re  would be  a  subs tantia l minimum offe ring

12 requirement. This  was a  la rge  offe ring amount and required a  broad sa les  capability. This

1 3 was intended to be  marketed by broker dealers  and RIAs. There  to, severa l points  of fact:

14 • No such offe ring document was ever fina lize d

15 • No offe rings  were  made

1 6 Refe r to pa r. 89, no offe ring was  made  to Andrade . By his  own te s timony,

17 while  in Mr. Ha rkins ' office , a fte r he  ha s  s igne d a  $5,000 loa n docume nt

18 with the  Company and de live red his  check to Mr. Hawkins , in le aving, he

19 saw a draft of the Barcelona Land Company ppm and asked if he could have

20 a  copy so as  to be tte r unders tand the  Colnpany's  future  plans . He  tes tified

21 it was not provided to him in the sense of Mr. Hawkins making an investment

22 offe ring to him.

23 • No sales were  made
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1 83. There  was an evolution of versions or drafts  of the  "Barce lona  Land Company"

2 offering document with the  earlies t rendition da ted in May 2014 and the  las t edited edition

3 da te d in Ja nua ry 2015, some  6 months  a fte r the  Compa ny close d its  Scottsda le  office .

4 Indeed, the  Company had every intention of continuing in business .

5 The numbers cited in the  Division's  par 82 changed and changed substantia lly over

6 the  period of the  dra fting of the  Barce lona  Land Company offe ring document dra fts .

7 84. The business plan of Barce lona  Land Company was and remains considerably

8 more  fa r reaching tha t presented in the  Divis ion's  s ta tement in its  par 84 83. However, for

9 a ll known purposes  of this  brie f, the re  is  no need to expand on the  topic. No offe ring was

1 0 made and no sales were made.

1 1 'I. June 2014 Offering and Investor

1 2 85. To be  clea r, one  promissory note  was executed with one  pre -exis ting investor,

1 3 Richard Andrade, in the  amount of $5,000. While  an extreme extrapola tion of the  facts  and

1 4 circumstances  could lead to this  be  ca lled an "offe ring", as  in, a  securitie s  offe ring, tha t is

1 5 fa r from wha t it wa s .

1 6 I take no exception to the  Division's  representa tions except to emphasis that the

1 7 Company was asking its  s takeholders  to provide  some much needed capita l to carry it for

1 8 what was thought, a t tha t time, to be  only a  matte r of a  week. Again, the  Divis ion chooses

1 9 to pa int this  a s  a  fully trumped up inves tment offe ring and nothing could be  furthe r from

20 the  fact of the  matte r.

2 1 The Company was willing to add the  inducement of a  grant of member units  to any

22 e xis ting Compa ny inve s tor who would provide  a ll or pa rt of the  the n ne e de d ope ra ting

23 ca pita l. Ea ch pe rs on conta cte d re ga rding the  Compa ny's  que s t for a  s hort-te rm loa n
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l a lre a dy he ld  me mbe r units  in  the  Compa ny by the  na ture  of the ir 12-6-12 or 10-5-10

2 inves tment. (see  "The  Collis ion Principa l" on page  22)

3 Q None

4 Mr. Harkins  does  not reca ll if Mr. S immons  a ttended the  mee ting he  had with

5 Andra de  in the  Compa ny office .

6 89 . Mr. Ha rldns  ha s  no re colle ction of dis cus s ing his  pa s t bus ine s s  e xpe rie nce  in

7 this meeting and seriously doubts that it occurred. The discussion was of the serious need

8 of ca pita l a nd the  "why's " this  ha d a ros e . The re  wa s  no fluffing of the  Compa ny's  ca s h

9 need or embe llishment a s  to wha t Mr. Harldns  bus iness  experience  would do to mitiga te

10 the  imme dia te  ne e d for ca pita l. This  s ta te me nt by the  Divis ion a ppe a rs  to be  s ome thing of

l l its  own concoction, or coa ching of Andra de  in pre pa ra tion for his  te s timony.

12 In fa ct, in the  ALJ  He a ring, whe n Cha rle s  Be n'y a ske d Mr. Kitchin dire ctly if the

13 Divis ion's  a ttorne ys  ha d coa che d the ir witne sse s , Mr. Kitchin a dmitte d tha t the  Divis ion

14 had coached its witnesses and prepared them with the questions they would be asked during

15 the ir ALF He a ring te s timony. Mr. Kitchin a dde d tha t the  Divis ion did not coa ch the m a s

16 to how to a ns we r the  que s tions .

17 Mr. Hawkins  had no pe rsona l mee ting or othe r communica tion with Andrade  prior

18 to his  meeting to discuss Andrade 's  $5,000 loan. While  Mr. Hawkins does not feel Andrade

19 would give  pe ljurous  te s timony, if the  Divis ion's  reps  in pa r 89 a re  supposed to be  those

20 of Andra de , Mr. Ha wkins ' s ta te s  tha t the  Divis ion  ma de  it up , Andra de  d id  g ive  fa ls e

21 te s timony, or, s ome  combina tion of thos e  two.

22 Mr. Harkins has no recollection of Mr. Simmons being a t the  June 15, 20 I4 meeting

23 with  Andrade .
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Tota l

Offe ring

P roceeds

S ta nd-Alone

Tra ns a c tions  with

Units  or Rights

S ta nd-Alone

Tra nsa ctions

without Units  or

Rights

12-6-12 $670,000 $670,000 0 0

10-5-10 150,000 150,000 0 0

88 0 0 0 0

with

S ta nd-Alone

Tra nsa ctions

Units  or Rights 500,000 0 $500,000 0

S ta nd-Alone

Tra nsa ctions

withou t Un its o r

Rights 75,000 0 0 $75,000

Tota l Ca pita l $1,395,000 $820,000 $500,000 $75,000

Docket Number S-20938A-15-0308

1 Q Mr. Hawkins has no idea  what Andrade  was thinking.

2 91. No n e

3 J. Restitution

4

5

6

7

8

92. The  Divis ion e mploys  the  numbe r of $1,405,000 a s  the  a mount inve s te d in

Barce lona  Advisors  securities . Mr. Hawkins  summarizes  what he  has  provided

in his  brie f to this  point, with the  inte nt to provide  cla rity, how much ca pita l

fa lls  in the  applicable  ca tegories. The following table  is  provided for this  reason.

9

10 The Divis ion introduces  res titution with no s ta tement of what it means to them. Mr.

11 Ha rkins  ha s  pre vious ly a tte mpte d to ne gotia te  a  s e ttle me nt of this  ma tte r in a  fa shion tha t

12 would give  the  inve s tors  in  the  Com pa ny a  re a lis tic  opportunity to  e s ta blis h a  m e a ns  of

13 ca pita l re cove ry a nd ga in.
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1 Mr. Ha rkins  is  de s irous  of e nte ring into a  le tte r of unde rs ta nding with the

2 Company's  inves tors  and allow the Divis ion a  non-prosecutoria l role . The Divis ion is  well

3 aware  tha t Mr. Harkins  intends  to name each inves tors  as  a  beneficia l interes t holder in

4 whatever entity he  is  an owner in for each and every enterprise  tha t he  crea tes  or joins

5 going forward.

6 Mr. Harkins  is  not willing to agree to any form of Res titution Order or Civil Penalty

7 perta ining to this  matte r. Mr. Harldns  expects  the  fina l dis solution of this  matte r will not

8 find the  Divis ion is  entitled to any such judgment or award agains t Mr. Harkins .

9 K. 8-8 Offering Integration

10 93. None

11 94.None

12 95. None

13 96. None

14 97. None

1 5 98. As  of the  time the Company determined to termination the "88" offering, there

16 had been no offers made and no sales made. At that time, Mr. Kerrigan has had other clients

17 whom he felt were qualified and ready to acquire  interes ts  in the 12-6-12 Offering.

1 8 The Company accepted three additional accredited investors in the second amended

19 12-6-12 Offering from September 2013 through November 2013.

20 The  Divis ion s tops  here  in dea ling with the  matte r of integra tion in its  Amended

2 1 PH.B. Mr. Harkins  will respond to The Integration matter in the order in which the Divis ion

22 presents  it, that being par. 205.
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1 L. P a tric k Mc Donough

2 99. Mr. McDonough purporte d in his  initia l inte rvie w with the  Compa ny to ha ve

3 broad access to accredited investors  and had a  desire  to introduce  se lect individuals  to the

4 Company's  various investments . That was the  primary premise  on which he  was hired. He

5 was  made  a  member of the  Company and given a  title  of Vice  P re s ident so a s  he  could

6 offe r Compa ny s e curitie s  a s  a  principa l a nd not be  re quire d to be come  lice ns e d a s  a

7 securitie s  representa tion. The  Company informed him tha t it would be  moving forward to

8 establish its own broker dealer and that he would be taking the appropriate  securities course

9 to obta in a  securities  representa tive  license .

10 100. The  Divis ion's  s ta tement is  its  own words  and does  not re flect the  facts . Mr.

11 Harkens is  well versed in the  requirements of a  Company making its  own offerings and the

12 exact na ture  of how such offerings a re  to be  conducted by principa l of the  Company.

1 3 Mr. Ha wkins  did not te ll Mr. McDonough to bring the  Compa ny's  offe rings  to

14 "anyone  inte re s ted in inves ting". In fact, Mr. McDonough and the  Executive  Members  of

15 the  Company were  told by Mr. Harkins  to review with him any pe rson be ing conside red a

16 candida te  for be ing presented a  Company offe ring. There  was a  specific process  in place

1 7 for de te rmining if an offe ring was to be  made  to any person.

1 8 In McDonough's  case , he  was  ins tructed to include  Mr. Harldns  in any pre liminary

19 discussion or meeting he  had with a  prospective  investor.

20 The matter of to whom and how offerings were  made was discussed on an ongoing

21 basis  in specific mee tings  be tween Mr. Harkins  and Mr. McDonough and in genera l team

22 meetings where  a ll members and employees were present.
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1 There  was  an absolute  prohibition aga ins t anyone  pe rson othe r than an office r of

2 the  Company discussing investment in the  Company with anyone .

3 Lm. If Mr. McDonough fe lt pre s s ure d to  a s s is t in  ra is ing ca pita l unde r the

4 Company's  offerings it needs to be  sta ted that was the  primary reason he  was hired.

5 Unde r te s timony a nd cross  e xa mina tion of Mr. McDonough a t the  ALJ  He a ring.

6 Mr. Hawkins  was  clea r tha t Mr. McDonough had two primary roles  with the  Company and

7 both perta ined to assis ting in capita lizing the  Company through its  offerings. One  role  was

8 dealing with persons he  knew to be  qua lified investors  and the  other was working with Mr.

9 Harkins  to deve lop a  broker dea le r ne twork to handle  the  company's  a ffilia tes ' rea l es ta te

10 (not working ca pita l) offe rings .

11 102.Mr. McDonough was  aware  tha t a t the  time  he  was  hired the  Company was

12 new and remained thinly capita lized. He did hear quite  frequently tha t his  job was to make

13 introductions  to qua lified inves tors  and not to do it a lone . Involve  Mr. Ha rkens . Wha t he

14 ne ve r got a  gra sp of wa s  tha t he  wa s  offe re d e mployme nt a nd he  a cce pte d to a ss is t in

15 solving tha t ne e d.

16 The  Divis ion is  making some case  a round Mr. McDonough tha t Mr. Hawkins  does

17 not gra s p. In tha t Mr. McDonough is  the  pe rs on tha t ca us e d the  Divis ion to la unch its

18 inquiry into the  Company and its  business  practices , perhaps the  Divis ion fee ls  compelled

1 9 to a ttempt to prop Mr. McDonough up in some manner tha t serves the  Division's  purposes.

20 Tha t remains  a  myste ry to Mr. Harkins .

21 M. Mr. Ha r ld n s

22 103. Mr. Hawkins  a tte s ted in the  ALJ  Hea ring tha t when this  inves tiga tion began

23 a nd for some  months  the re a fte r he  ha d no conce pt of wha t a  Control P e rson wa s  a nd
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1 re ce ive d a dvise  a dvice  from re spe cte d counse l to de ny such. As  the  proce ss  unfolde d a nd

2 Mr. Hawkins became more attuned to the statutory meaning of Control Person, he concluded

3 tha t not only wa s  he  one  but he  wa s  the  only one  in the  Compa ny.

4 Further, the Division characterizes a communication Mr. Hawkins sent to the other

5 Exe cutive  Me mbe rs  in re ga rds  to a  pla n to "s a ve  the  compa ny". In tha t the  e mploye e s  of

6 the  Divis ion re s pons ible  for cra fting tha t la ngua ge  a re  s a fe ly a s s ure d the ir office  will be

7 the re  tomorrow a nd the ir pa yche ck will a rrive  on a  time ly ba s is  for the  pe riod in which the

8 Divis ion de e ms  it worthy to ma inta in the m a s  e mploye e s , the y cle a rly ha ve  no conce pt of

9 the  following: "a  priva te  com pa ny is  s a ving its e lf e ve ry m om e nt of e ve ry hour of e ve ry

10 da y a nd it doe s  so by the  a ction of its  e xe cutive s , e mploye e s  a nd outs ide  a ge nts". It is  like

11 owning a nd running a  da iry fa rm, "it's  not s ome time s , it's  a dj the  time ".

12 The Division has elected to take on a very young emerging early stage company

13 a nd cha lle nge s  its  doings  a s  thought it wa s  some  e vil e mpire  looking to ta ke  a dva nta ge  of

14 unsuspecting investors and abuse, at least one McDonough, its employees.

15 This  is  ye t one  more  subtle  a nd not ve ry cle ve rly disguise d e vide nce  of the  Divis ion

16 wa nting to a nnounce  it ha s  no conne ctivity to the  world of bus ine ss  nor doe s  it ca re  to a dopt

17 a ny such unde rs ta nding.

18 104. AVC Failure - (refer to Preamble) Mr. Harkins has testified in regards to

19 AVC tha t is  wa s  a  com pa ny form e d by two ve ry la rge  com pa nie s ,  Kitche ll Corpora tion

20 and Coldwell Banker Success Realty and a company Mr. Harkins had started with another

2 1 pe rson, tha t compa ny be ing na me d De se rt Fox Associa te s .
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1 Mr. Hawkins devised a  plan that evolved around developing upscale medium density

2 villa  villages  tha t would be  loca ted on prime  we ll loca ted land pa rce ls  s itua ted in centra l

3 Arizona communities tha t appealed to an upper income empty nesters .

4 From la te  2009 through mid- 2013, Mr. Harkins  went about identifying severa l land

5 pa rce ls  tha t would fit this  deve lopment plan and introducing himse lf and his  plans  to the

6 companies he  se lected to be  his construction and marketing/sales partners and investment

7 banker.

8 By la te  2003, the  coa lition of Kitche ll's  cus tom home  divis ion, Coldwe ll Ba nke r's

9 Developer Marketing Services and Desert Fox had agreed on an ownership s tructure  for a

10 holding compa ny to be  known a s  Arizona  Villa ge  Communitie s  ("AVC").

11 Mr. Ha rkins  wa s  ins trume nta l in a rra nging for la nd a cquis ition a nd de ve lopme nt

12 financing from a  ma jor banking group and a rranged for the  AVC working and acquis ition

13 capita l to be  ra ised through the  investment banking community.

14 AVC later created the operating company that would execute  the  business plan and

15 it was named Arizona  Village  Commmiities  Opera ting Company (2AVC OpC033). A board

16 of dire ctors  compris e d on four outs ide  dire ctors  plus  the  pre s ide nt of Kitche ll Cus tom

17 Home s , Robe rt McCord the  ma jority owne r of Coldwe ll Ba nke r Succe ss  Re a lty a nd Mr.

18 Harkins  were  to be  the  ins ide  directors . At or about this  time , McCord de tennined tha t he

19 had some hea lth re la ted issues  tha t would like ly prevent him from giving this  new upsta rt

20 the  a ttention required, and asked that he  be replaced as an inside director. And, he  was.

21 From 2014 up until the  e conomic colla ps e  of the  na tiona l a nd inte rna tiona l

22 economy in la te  2007, AVC was  executing its  plan on time  and on schedule . At tha t time

23 it owned thee  four fully approved and planned re s identia l land tracts  with one  we ll under
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1 wa y in  the  cons truction  mode . The  o the r thre e  we re  fu lly a pprove d a nd  we ll in to

2 a rchite ctura l cons truction pla ns .

3 AVC had been the  applicant with the  Arizona  Land Department s ince  mid-2005 on

4 a  202 a cre  pa rce l in  De s e rt Ridge . This  pa rce l wa s  fu lly p la nne d with  pre limina ry

5 engineering and a  land parce l use  plan. The  plan ca lled for 680 homes to be  built in e ight

6 subdivisions. In the  early Fall of 2007, some five  months before  the  auction date  on the  DR

7 202 la nd pa rce l, Mr. Ha rkins  re ce ive d pre limina ry a pprova l from AVC's  ba nking group

8 for ove r 400 million dolla rs  of fina ncing for the  la nd purcha s e , off-s ite  a nd on-s ite

9 development and model and spec homes for each of the  e ight land parcels.

10 At tha t time , with the  othe r four de ve lopme nts  a lre a dy unde r AVC's  owne rship

11 through a ffilia ted controlled entitie s , AVC had ove r 500 million dolla rs  of deve lopment in

12 the  ground or re a dy to go plus  the  DR 202 proje ct coming up for a uction in the  S pring

13 2008.

14 The n, ca me  Octobe r 2007. The  e ntire  ca pita l ma rke ts  s tructure  in the  US  froze

15 which included both institutional and individual investors. At this point in time, AVC had

16 underway a  $50 million dolla r intra -s ta te  public offe ring which was  some  five  months  into

17 the  s e lling  pe riod  be ing  s o ld  th rough its  inve s tme nt ba nke rs . Additiona lly, it ha d

18 s ucce s s fu lly conducte d  s e ve ra l priva te  p la ce me nts  for its  a ffilia te d  de ve lopme nt

19 companies.

20 It did not take  the  directors  ofAVC long to react to the  shutdown of capita l markets .

2 1 Knowing the  de pe nde ncy of AVC on the  cons ta nt How of ca pita l to  its  nume rous

22 deve lopment needs , the  board ins tructed Mr. Harkins  to re ta in counse l and undertake  to

23 protect the  company's  a ffilia ted entitie s  propertie s .
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1 At tha t time , Mr. Hawkins  company Desert Fox Associa tes  owned 1/3 ofAVC and

2 Mr. Hawkins  owned % of Desert Fox, giving him 16% ownership of AVC. Clearly, and not

3 as  the  Divis ion has  asserted for 20 months , AVC was not Mr. Hawkins  company and was

4 not controlled by Mr. Hawkins  in any sense  of the  word. Ye t, the  Divis ion wants  to pa int

5 the  picture  tha t Mr. Ha wkins  de ce ive d the  Compa ny's  inve s tors  by not te lling the m a ny

6 more  about AVC than his  role  in the  company and tha t in 2009 it closed.

7 Keep in mind, most, if not a ll, of the  e ight investors  in the  12-6-12 Offe ring have  a

8 copy, not of Exhibit GTS -2, which is  a  P re limina ry ve rs ion of Ba rce lona  Re a lty's  April

9 10, 2013 Offe ring, but of the  e ffective  Offe ring Memorandum of the  same da te . Hawkins '

10 bio the re in, is  a s  follows :

11
12
13
14
15
16
17
18
19
2 0
2 1
22
23
24
25
26

Richard Harkins - President and Director, and will serve on the Executive Committee. Through his leadership, Barcelona

has been fostered from a concept to an operating company with a primary focus on acquiring and owning properties. Mr.

Harkins focus is on executive management, developing business relationships with major franchisees of Marriott, Hilton

and other top brand properties and the capital needs of the Company. Mr. Harkens' business career began with 13 years
in equity finance, land acquisition and executive management with Gulf Oil Real Estate Development Corporation and

Cardinal Industries. Since 1987, he has been involved in the real estate industry in the development of high-end daily fee

golf courses, and over the period 2002 through mid-2009 in the creation and executive management of Arizona Village

Communities Operating Company, inc. ("AVC"), a land development, luxury community developer and real estate
investment company, which ceased operations in 2009. Mr. Harkins has been involved as the responsible executive in the

acquisition of sites and the financing of over 170 limited sen/ice hotels, over 550 apartment communities, several golf

properties and the assembly of over $2.5 billion dollars of public and private equity and debt capital. Mr. Harkins is a

University of Alabama graduate with a degree in accounting. He served over nine years of active duty in the US Navy with
specialties in radar, and related electronic warfare systems. He is prof icient in the design and implementation of

organization and financial structures for complex organizations, including REITs. He is a founder of the various entities
that comprise USA Barcelona Realty Trust and Barcelona Administration Company and has been active on a full-time
basis since July 2009 in bringing the initial Barcelona fund (USA Barcelona Realty Trust) to fruition.

27 Wha t's  my point?  The  Divis ion sure ly wa s  a wa re  of Ba rce lona  Re a lty's  April 10,

28 2013 Offe ring memorandum. My gosh. It's  a  $70,000,000 Offe ring tha t was  be ing taken

29 forwa rd by a n Arizona  ba se d compa ny. The  Divis ion did not notify Ba rce lona  Re a lty or

30 the  Company of one single  objection that the  Division had to that document, which includes

3 1 the above Hawkins bio. Yet, now, they come after the Company for its $895,000 of securities
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1 sales in Arizona , to Arizona  accredited investors , nine  out of ten who are  acquaintances or

2 clients  of the  Executive  Members  of the  Company.

3 Mr. Ha wkins  a s se rts  the  Divis ion is  fa r-ove r re a ching in its  e fforts  to de fa me  Mr.

4 Hawkins. The Division is  exercising a  misguided effort to cast this  AVC disclosure  business

5 a s  a  fa ta l fla w in the  Compa ny's  offe rings  a nd Mr. Ha rkins  cre dibility is  be ing ra dica lly

6 abused.

7 The  Divis ion's  inves tiga tors  le ft some persons  it inte rviewed be lieving Mr. Harkins

8 had caused some major bus iness  (AVC) to fa il, tha t AVC filed 'banknlptcy and so did Mr.

9 Harkins . Ne ithe r AVC nor Mr. Hawkins  did or have  filed bankruptcy.

1 0 Mr. Harkens mainta ins that the  demise  of AVC was no different than so many other

11 prospering companies of that era  that were  unraveled by the  actions of the  US government

1 2 in its  conducting of banking and economic policy s ta rting severa l years  before  the  ultimate

1 3 collapse  in 2007.

1 4 Mr. Ha wkins  ha s  te s tifie d to a ll of this  to which the  Divis ion's  a ttorne y Burge s s

1 5 a sse rte d some thing, to the  e ffe ct, Mr. Ha wkins  wa s  a libiing a bout his  bus ine ss  fa ilure .

1 6 Nothing could be  furthe r from the  truth. But, the  Divis ion could ca re  le ss  about the  truth.

1 7 It wa nts  a  "WIN".

1 8 Fina lly, the  12-6-12 a nd 10-5-10 P P Ms  conta in la ngua ge  inviting inve s tors  a nd

1 9 prospe ctive  inve s tors  to me e t with ma na ge me nt a nd a sk a ny que s tions  the y would like

20 answered. If each investor read the  PPM and understood everything they read, which each

2 1 a ttes ted they did, Harkins  and the  othe r Respondents  were  readily ava ilable  to mee t and
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1 discuss . The  inte rne t had considerable  information regarding AVC and Hawkins . There  is

2 no va lid dis clos ure  is s ue  he re . It's  pa rt of wha t the  Divis ion thre w on the  wa ll.

3 AVC was in a ll rea lity a  remarkable  success  s tory, up to the  point of be ing

4 sha tte red by the  fa ilure  of federa l government policy. The  US economy's  house  of cards

5 fe ll in, taking AVC and most of the  US economy with it. Hawkins  cannot be  faulted in the

6 s lighte s t for AVC's  fa ilure . He  wa s  a  pla ye r in a  pla y tha t got s hut down a s  a  re s ult of US

7 federa l government politics  and cumula tive  bad economic policy.

8 For anyone  tha t reads  Mr. Hawkins ' brie f (this  brie f), he  wants  you to know he  is

9 ve ry proud of wha t he  a nd othe rs  a chie ve d a t AVC. Tha t pe riod of time  ga ve  him more

10 knowle dge  with which to ta ke  the  Compa ny forwa rd from its  incuba te d s ta te  tha n a ny

1 1 succe sse s  he  ha s  sha re d a t a ny othe r point in his  life .

12 105. Mr. Me ka - Why didn't the  Divis ion ca ll Mr. Meka  as  one  of the ir witnesses?

13 They inte rviewed him. He re 's  like ly why !

14 Mr. Me ka 's  te s timony would ha ve  include d a  s umma ry of the  cha rge s  which

15 re sulte d in his  fe lony conviction. It would ha ve  be e n disclose d tha t those  cha rge s  in no wa y

16 (whe the r true  or fa lse ) impa ire d his  a bility to be  a  productive  me mbe r of the  Ba rce lona

17 office  a dminis tra tion te a m. Furthe r, his  conviction a cknowle dge d tha t he  did not know

18 wha t the  owne rs  of the  compa ny tha t e mploye d him we re  doing (which is  whe re  the

19 securities offenses occurred, with them), ra ther, given his experience in business, no matter

20 what the  owners  did to concea l the ir activitie s , Mr. Meka  should have  known.

2 1 Mr. Me ka 's  e mployme nt by the  Compa ny ha d a bsolute ly no ne ga tive  impa ct on

22 any investor. Bad things happen to good people and good things happen to bad people. Mr.

23 Meka is  a  good people .
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l 106. April 2015 Harkens Letter to Investors - The Mr. Hawkins le tte r to which the

2 Divis ion a llude s  did not spe a k of fa ilure . Difficulty for ce rta in. The  Divis ion ra is e s  a nothe r

3 point he re  tha t if the y pla ye d it out, would not work in the ir fa vor.

4 Why didn't the y ca ll Alle n We intra ub a s  a  Divis ion witne s s ?  I'll te ll you why!

5 Unde r the  a s sumption Mr. We intra ub would not ha ve  pe rjure d himse lf; he  would ha ve

6 synced with the  te s timony of Mr. Hawkins  tha t his  (Mr. Weintraub's ) lack of pe rformance

7 in  ra is in g  th e  c a p ita l h e  h a d  a s s u re d  th e  c o m p a n y wo u ld  b e  ra is e d  wa s  p o te n tia lly

8 devastating to the Company and forced the Company's aHliliate ("Realty") to implement

9 a nothe r compone nt of its  bus ine ss  pla n, de ve lopme nt ra the r tha n a cquis ition. (see  The

10 Collis ion P rincipa l,page  22)

N.  Ke r r ig a n

12 107. The  Compa ny ca nnot monitor the  a ctivitie s  of one  of its  principa ls  whe n the y

13 a re  a wa y Hom the  Compa ny. The  a sse rtion tha t the  Compa ny ha d no guide line s  a s  to wha t

1 4 a ny of its  principa ls  ha d to s a y to pe rsons  a bout Compa ny offe rings  is  wrong.

1 5

1 6 with  re g a rd in g  a  C o m p a n y in v e s tm e n t,  wa s  e ith e r a n  e x is t in g  c lie n t  o r a  p e rs o n a l

17 acquaintance who was not a client.

18 108. Mr. Ke e ga n ma y not ha ve  fe lt ra is ing ca pita l for the  Compa ny wa s  his

1 9 res p o n s ib ility, b as ed  o n  h is  d efin itio n  o f res p o n s ib ility. He  certa in ly d id n 't fee l it was  h is

20 sole  re spons ibility. When Mr. Weintraub de faulted on his  commitment and a ssurance  to

2 1 the  Company, unques tionably a  burden to till the  void fe ll on Mr. Keegan. As  a  principa l

22 of the  Company, he  did what we a ll did, took responsibility to do what he  could. Why does

23 the  Divis ion choose  to pa int a  black ha t on Mr. Keegan for tha t?  Is sues  dea ling with his
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1 due l a ctivitie s  with the  Compa ny a nd his  broke r de a le r a re  a  ma tte r outs ide  the  s cope  of

2 this  brie f. Those  a re  Mr. Keegan's  is sues

3 109. None

4 110. None

5 111. The  pa ym e nt of ins ide r loa ns  to a nd from  the  Com pa ny a re  m a tte rs  worke d

6 out be tween the  company and the  individua l ins ide rs . Mr. Keegan was  in full agreement

7 a s  to how his  loa ns  we re  tre a te d.

8 112. The  Divis ion is  ha lf corre ct. Mr. Ha wkins  dis cove re d tha t the  Hote l La nd

9 Company PPM (the  document he  reviewed during the  lunch break a t his  EUO) prohibited

10 Member Loans  from be ing repa id. Period.

11 Mr. Ha wkins  wa s  we ll a wa re  tha t the  la ngua ge  tha t e xis te d in the  Ope ra ting

12 Agre e m e nt in  the  12-6-12  O ffe ring  s tipu la te d  ve ry lim iting  provis ion  for re pa ym e nt of

13 Member Loans . In the  time  frame  the  Ba rce lona  Land Company offe ring document and

14 e xhibits  we re  be ing dra fte d, Mr. Ha wkins  ha d worke d on a n Ope ra ting Agre e me nt tha t

15 incorpora te d some  le s s  limiting provis ions  unde r which Me mbe r Loa ns  could be  re pa id

16 a nd which wa s  to  be  incorpora te d in  the  Ope ra ting Agre e m e nt e xhibit in  the  Ba rce lona

17 Land Company PPM.

18 Mr. Hawkins was surprised to see  it was not in the  document the  Divis ion had in its

19 pos s e s s ion, which like ly wa s  provide d by Andra de , a s  it wa s  m a rke d on the  from  cove r

20 "Rich". The  Barce lona  Land Company PPM tha t Andrade  was given, a t his  request, was a

2 1 mid-life  dra ft of the  docume nts  a nd Mr. Ha rldns  e xpe cte d it to conta in the  a me nde d

22 language  perta ining to Member Loans.
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1 113. The  ma in point he re  a nd a s  te s timony re fle cts  is  tha t Mr. Ke m'ga n did not

2 rece ive  any payment on his  notes . Mr. Hawkins  has  te s tified to tha t e ffect and as  to why.

3 The  Compa ny wa s  prohibite d from ma king pa yme nt on Me mbe r Loa ns  e xce pt from

4 surplus cash flow and the  Company was not near tha t point in its  early s tage .

5 114.None

6 . Correct to the  best of my knowledge .

7 116. No n e

8

9 O. Mr. S immo n s

10 117-134 - Not Applica ble  to Mr. Ha wkins".

11

12 P. Mr. Orr

13 135-143 - Not Applica ble  to Mr. Ha rkins8.

14

15 Q. Omissions

16 144. None

17 145 & 146. AVC Failure  - see  104

18 147, 148 & 149. Mr. Meka  Conviction - See  105

1 9 150 & 151. Mr. Keegan Debts  - See  107 & 108

20 152 & 153. Plan B Business  P lan - (see  Pre lude) As for the  Company reverting to

21 "P lan B", he re  is  where  the  Divis ion s imply losses  track of "who's  on firs t", so to speak.

22 The  Company is  the  advisor to USA Barce lona  Rea lty. ("USA BR"). It is  the  USA

23 BR bus ine ss  pla n tha t ge ts  re shuffle d ba se d on Mr. We intra ub not pe rforming, not the
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1 Company's  business plan. The Company stayed true  to the  course  of managing the a ffa irs

2 of US A BR, a s  its  a dvis or.

3 Mr. Ha wkins  ce rta inly le d the  Compa ny in a dvis ing US A BR to move  to a nothe r

4 sector of it business plan when it became clear that Mr. Weintraub was not going to perform

5 on the  $70,000,000 ra ise  for USA BR. USA BR is  not the  Company. The  Divis ion is  fla t

6 los t on this  ma tte r.

7 In the  S pring/s umme r of 2014, US A BR a ffilia te  Ba rce lona  La nd Compa ny is

8 focuse d on a  pla n tha t will a cquire  a nd e ntitle  la nd tha t will le a d othe r a ffilia te s  of US A

9 BR build ing  hote ls . Wha t is  the  Divis ion 's  in te nt he re ?  The  12-6-12 Offe ring  wa s

10 te rmina ted for a  se t of reasons  tha t had nothing to do with Barce lona  Land Company or

11 US A BR .

12 Who is  it tha t the  Divis ion would like  someone  to be lieve  was  ha rmed?  Who was

13 it the  Compa ny we re  obliga te d to so infonn, a s  to US A BR's  pla ns . The  Compa ny wa s

14 e xe cuting its  bus ine s s  pla n, tha t be ing, a dvise  US A BR.

15 Eve n furthe r off ba s e  is  the  Divis ion a s  it de mons tra te s  its  comple te  la ck of

16 unde rs ta nding of the  Compa ny's  bus ine s s  pla n by re fe rring to the  Ba rce lona  La nd

17 Compa ny pla n to de ve lop ne w hote ls . No Divis ion! The  Ba rce lona  La nd Compa ny

18 bus ine ss  pla n wa s  to a cquire  a nd e ntitle  la nd a nd sa le  se ll sa id la nd pa rce ls  to a ffilia te s  a nd

19 non-a ffilia te  tha t would cons truct hote ls  the re on.

20 He re 's  the  ope ra tive  que s tion : How ca n  the  Divis ion  a tta ck s ome th ing  o r

2 1 some one (s ) the y don't unde rs ta nd?  The y don't ha ve  the  pie ce s  a nd the  pla ye rs  in the

22 correct positions  or pe rforming the  correct duties .

23 P a ge  5 of the  12-6-12 Offe ring s ta te s  the  following:
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1 "We  do not promise  to upda te  forwa rd-looldng informa tion to re fle ct a ctua l

2 re sults  or changes  in a ssumptions , to re lea se  publicly any revis ions  to any

3 forward-looldng statements, to report events or circumstances after the date

4 of the  Memorandum or to report the  occurrence  of unanticipa ted events , or

5 other factors  tha t could affect those  sta tements."

6 Not only did we  te ll pote ntia l inve s tors  in the  Compa ny wha t we  we re  doing a s

7 things changed, we made  an entire ly diffe rent offering in order to do so. With tha t brought

8 to light, the  Divis ion's  charge  is  the  Company has  one  part of its  plan presented to the  12-

9 6-12 Offe ring inves tors  and to in the  10-5-10 Offe ring anothe r plan is  pre sented. Tha t is

10 not the  case . The Company's  affilia te  Barcelona Realty has one business plan with several

l l components . Some parts  a re  inte rchangeable . Tha t's  ca lled flexibility.

12 He re 's  the  ope ra tive  que s tion: How ca n (a nd why would) the  Divis ion a tta ck

13 something they don't understand? They didn't understand the Company and its business

14 plan when they stated this journey and they don't today. Or, just maybe they do but they're

15 so far into this thing they started that they must come out with something that makes it look

16 to the  Commission tha t they didn't waste  a  lot of time  and financia l resources .

17 Someone  in the  Divis ion, or higher, must be  demanding they ge t some WIN out of

18 this  or e lse . Mr. Ha rldns  will close , la te r, with his  proposa l for the  "e lse". Not pre tty.

19 154. Fa ilure  to pa y Mr. Ke rriga n Note s  - Mr. Ke e ga n wa s  a  Compa ny e xe cutive

20 and made member loan to the  Company. Mr. Hawkins (not mentioned by the  Division) a lso

21 made member loans. Well in excess of $200,000 of member loans. Mr. Orr made member

22 loans. Mr. Hawkins and Mr. Simmons both contributed capita l in lieu of payments due them.

23 No me ntion by the  Divis ion.
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1 Member Loans  were  not repa id for two reasons . Firs t, the  Company was  not in a

2 s urplus  working ca pita l pos ition to do s o. S e cond, the  12-6-12 a nd 10-5-10 offe rings

3 incorpora ted editions  of the  Company Opera ting Agreement tha t required Member Loan

4 to be  re pa id only from s urplus  working ca pita l. At the  s ta ge  the  Compa ny wa s  a t in

5 2013/2104, it was  ba rred from repayment of Member Loans . Mr. Hawkins  has  te s tified to

6 tha t extend s imple  saying there  was no workable  provis ion tha t a llowed such.

7 Mr. Ha rkins  wa s  we ll a wa re  tha t the  la ngua ge  tha t e xis te d in  the  Ope ra ting

8 Agre e me nt in the  12-6-12 Offe ring ma de  a  limiting provis ion for re pa yme nt of Me mbe r

9 Loans only from Net Cash Flow. The  Company would be  well over a  year from having Net

10 Cash Flow. In the  time flame the  Barcelona Land Company offering document and exhibits

11 were being drafted, Mr. Hawkins had worked on an Operating Agreement that incorporated

12 s ome  le s s  limiting provis ions  for Me mbe r Loa ns  to  be  re pa id a nd which wa s  to  be

13 incorpora ted in the  Opera ting Agreement exhibit in the  Barce lona  Land Company PPM.

14 Mr. Hawkins was surprised to see  it was not in the  document the  Division had in its

15 posse ss ion, which like ly wa s  provide d by Andra de , a s  it wa s  ma rke d on the  front cove r

16 "Rich". The  Barce lona  Land Company PPM tha t Andrade  was given, a t his  request, was a

17 mid-life  dra ft of the  docume nts  a nd Mr. Ha wkins  e xpe cte d it to conta in the  a me nde d

18 language  perta ining to Member Loans.

1 9 From the  Compa ny' Ope ra ting Agre e me nt in e ffe ct a t the  time  of the  12-6-12

20 Offe ring and included in the  12-6-12 Offe ring a s  Exhibit B.

21 1.5 Exe cutive  Me mbe r Loa ns . If the  Exe cutive  Committe e  de te rmine s  tha t the

22 business  of the  Company requires  ftmds , in addition to the  capita l contributed

23 by the  Me mbe rs , the  Compa ny ma y borrow mone y from the  Exe cutive

78



lllll I

Docket Number S-20938A-15-0308

1 Me mbe rs , a nd the  Exe cutive  Me mbe rs  ma y ma ke  one  or more  loa ns  to the

2 Company to enable  the  Company to mee t its  obliga tions  ("Executive  Member

3 Loa ns "). The  Compa ny s ha ll re pa y Exe cutive  Me mbe r Loa ns  from the  Ne t

4 Ca s h Flow of the  Compa ny a s  othe rwis e  a llowe d unde r this  Agre e me nt.

5 Exe cutive  Me mbe r Loa ns  s ha ll be  re pa id  in  chronologica l orde r of the ir

6 re spe ctive  origina tion da te s  be ginning with the  e a rlie s t origina tion da te . The

7 Executive  Member Loans will bear an annua lized 12% ra te  of inte res t.

8 The  ma in point he re  and a s  te s timony re flects  is  tha t Mr. Keegan did not rece ive

9 any payment on his  notes. Mr. Hawkins has testified to that effect and as to why.

1 0 155. There  was no reason what so ever to provide  disclosure  of events  tha t didn't

11 occur, even more  especia lly, events  tha t would not occur.

12 156 & 157. Promised Use  of Funds to repay Mr. Kerrigan -.- Among Mr. Kerrigan's

13 loans  to the  Company was  a  consolida te  note  tha t rolled up three  of his  prior loans . The

14 note  face amount is  $70,000. The subject note  sta ted:

15

16

17

18

19

"Principal and any earned and unpaid interest shall be  paid from proceeds received
by Maker (the  Company) from new investors  in the  Maker's  Series  A 12-6-12 Note
Offe ring."

Mr. Ke e ga n a ske d for tha t la ngua ge  to be  incorpora te d in the  Note  be ca use  he

20 planned to bring in $500,000 in new capita l shortly the rea fte r. Mr. Hawkins  informed Mr.

21 Kerrigan tha t such repayment couldn't be  made  unless  the  Company had the  funds  to do

22 so in complia nce  with its  Ope ra ting Agre e me nts ' re s trictions  on pa ying Me mbe r Loa ns .

23 This Rollup note  was created on October 1, 2013.

24 At tha t time , the  Company expected a  $1,500,000 payment from USA Barce lona

25 Rea lty ("Rea lty") which was  due  upon the  e scrow beak of Rea lty's  $70,000,000 offe ring.
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1 This  would ha ve  give n the  Compa ny sufficie nt Ne t Ca sh Flow from which to re pa y Mr.

2 Ke e ga n's  $70,000 note .

3 Otherwise , any fLulds  tha t came in firm the  12-6-12 Offe ring would not have  been

4 and were not, used to repay the Mr. Kerrigan note. There was absolutely no fiduciary reason

5 for making this  disclosure .

6 A Tu rn in g  P o in t Ma tte r

7 Mr. Hawkins understands the  Divis ion has a t best limited knowledge  of (most like ly

8 none because they have never inquired) the  Realty offering, the  reasons for it and its  terms

9 a nd conditions  a s  re la te d to pa yme nts  due  its  Advis or, the  Compa ny. Tha t is  of the

10 Divis ion's  own doing as  it e lected to skip over the  most important reason for commencing

11 opera tions of the  Company in October 2012. That be ing, Mr. Weintraub had committed to

12 place  the  $70,000,000 Rea lty offe ring.

13 158  & 159 . De la ye d 12-6-12 Inte re s t P a yme nts  - The  Compa ny de la ye d this

14 payment a fte r rece iving consent of the  investors . The  payment was made  as  agreed. The

15 delay was a  minimal amount of time . The  investors  even rece ived a  little  bonus.

16 Here  again, the  Divis ion is  reaching for a  management decis ion tha t had some vile

17 e lement to it. Inte rest payment deferra l is  not, by any means, uncommon in an early s tage

18 ente rprise , or older ones  for tha t matte r. What's  important is  the  Company was managing

1 9 its  a ffa irs in a  proactive  manner.

20 The deferral helped the Company manage cash and the request for the deferral was

21 a pprove d by the  inve s tors . This  is  a n e ve nt tha t did not a ffe ct a ny future  inve s tor in a ny

22 nega tive  way. This  is  not an event requiring disclosure . My Lord! A Company would need
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1 a dedicated writer to publish a  litany of amendments to an open offering in order to describe

2 its  day to day management activitie s . Another over-reach by the  Divis ion.

3 Did the  Divis ion mention the  Company pa id a  little  bonus  inte res t to the  inves tors

4 in apprecia tion of the ir approva l?  Of course  not!

5 160, 161 & 162. Us e  of 10-5-10 P roce e ds  to pa y 12-6-12 Inve s tors  - Offe ring

6 proce e ds  de rive d  from a  Compa ny o ffe ring  a re  to  be  u s e d  by the  Compa ny o r

7 organiza tional s tage  expenses and initia l s tage  expenses. Citing from the  front cover:

8
9

10

11
12
13

"This  Confide ntia l P riva te  P la ce me nt Offe rings  Me mora ndum ("Offe ring") is
be ing ma de  to provide  USA Ba rce lona  Re a lty Advisors , LLC. ("USA BRA", "Compa ny",
"us", "we") with capita l for the  organiza tion s tage  and initia l expenses  of USA Barce lona

Hote l Compa ny I, Inc. ("US A BR") ."

And from the  10-5-10 PPM, page  2:

14

15

16

17

18

(3) Working Ca pita l will be  e s ta blis he d from Offe ring P roce e ds  to  a ddre s s
contingencies  and opera ting requirements  of the  Company including loans  made  to USA
HC-I for its  organiza tion pe riod requirements .

Payment of the  Company's  expenses , including inte res t payments  to its  investors ,

19 is  a  le gitima te  use  of Compa ny funds . The  pa yme nt of inte re s t to e a rly inve s tors  in the

20 Company's  initia l offering was made from funds rece ived from subsequent investors  in the

21 offe ring a nd from me mbe r loa ns . Those  a re  the  only source s  of funds  a va ila ble  to the

22 Company.

23 Inte re s t pa yme nts  to Compa ny inve s tors  is  not "e a r ma rke d" to come  from only

24 non-inves tor funds . Inves tors  may rece ive  inte re s t payments  from the ir own funds , from

25 other investors  funds, from other sources of funds available  to the  Company.

26 All source s  of funds  to a  s ta rtup Compa ny fa ll into the  cla s s ifica tion of "working

27 capita l". The  Company pays  its  expenses  from working capita l.
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1 There  is  no disclosure  required othe r than to say the  Company will ope ra te  on its

2 working capita l. Anothe r ove r-reach by the  Divis ion.

3 163 & 164. Misrepresentation with Chanen Construction Why didn 't the

4 Divis ion ca ll S teve  Betts  as  a  witness  in any matte r dea ling with Chanen?

5 Collabora ting Steve  Chanen's  testimony with the  Steve  Betts , president of Chanen

6 De ve lopme nt Compa ny, who wa s  the  pe rs on tha t introduce d the  Compa ny to S te ve

7 Chanen, a ttended every joint meeting of the  companies and would revealed that:

8 0 There certainly was the framework of an agreement between the companies and

9 the  Companies intended to memoria lize  the ir agreements  in a  contractua l form.

10 [I S ta ve  Cha ne n ha d pe rs ona lly a pprove d the  conte nt of Cha ne n Cons truction

11 Company disclosure  as  incorpora ted in the  Barce lona  Land Company draft PPM

12 0 Confirmed tha t Steve  Chanen asked Mr. Hawkins, during a  joint meeting, what

13 was most important to him in a  re la tionship with Chanen:

14 • Ca pita l from Cha ne n,

15 • Cha ne n's  a bilitie s  a s  a  contra ctor or

16 Cha ne n Cons truction Compa lly's  ba ckground to be  e mploye d in the  Ba rce lona

17 PPM to enhance the capability of the Barcelona/Chanen engagement to assure of a  reliable

18 hote l cons truction re s ult.

19 Mr. Ha rkins  a ns we re d tha t incorpora ting Cha ne n Cons truction's  le ga cy in the

20 Ba rce lona  La nd Compa ny P P M wa s  the  mos t importa nt. More  tha n one  ve rs ion of the

21 Company prepared version of Chanen Construction Company's  legacy was prepared and

22 submitted to Steve Chanen for his approval (likely three). He approved what appears in the

23 May 10, 2014 and ensuing versions of the  Barce lona  Land Company PPM.
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1 Unde r oa th, S teve  Chanen s imply did not give  creditable  te s timony. And to wha t

2 point?  In tha t no offe ring or sa le  was made  of securities  of Barce lona  Land Company, the

3 matte r is  moot other than a  hit on Mr. Hawkins ' creditability resulting from Steve  Chanen's

4 te s timony.

5 At the  conclus ion ofSteve Chanen's  testimony, with Mr. Hawkins conducting cross

6 examination, Mr. Hawkins e lected to le t be . It served no purpose  for anyone to push on. To

7 ha ve  done  so, would ha ve  re quire d ca lling S te ve  Be tts  a s  a  witne s s . Tha t would ha ve

8 opened a feisty can of worms between Steve Chanen and Steve Betts.

9 Mr. Hawkins s ta tes  tha t, had he  known Steve  Chanen's  testimony would be  flawed

1 0 as  it was, he  would have  had no other choice  than to subpoena  Steve  Betts  as  a  witness .

1 1 Mr. Hawkins fe lt tota lly blind-sided by Steve  Chanen's  unexpected and highly questionable

1 2 te s timony.

1 3 Mr. Hawkins absorbed tha t hit and moved on. Under the  Divis ion's  Amended PHB,

1 4 par 210, they continue  to cla im that an offering of the  Barcelona  Hote l Land Company was

1 5 made . They don't hold any high ground he re . The  only pa rty they has  identified to have

1 6 posse sse d a n offe ring is  Andra de  a nd he  te s tifie s  he  did not re que s t the  offe ring a s  a n

1 7 investment considera tion ra ther than he  wanted to know more  about the  Company's  future

1 8 plans . Tha t is  his  te s timony.

1 9 There was no misrepresentation of Chanen and in the no offering or sale  was made,

20 it ha d no e ffe ct on a ny inve s tor. As  to Andra de , he  ha d s igne d his  loa n a gre e me nt a nd

2 1 delivered his  check before  he ever la id eyes on the  Barce lona  Land Company PPM.
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1 166 & 167. Conforming the Notice to the Evidence Upon the  Divis ion 's

2 motion, Mr. S immons  obje cte d a nd ALJ  P re ny took it unde r a dvise me nt with no follow-

3 on ruling. It's  a  none  event.

4 178 & 179. Mr. Ha wkins  Cre d ib ility - see par 103.

5 185. Notes  are  s ecurities - Company notes  bundled with a  member inte res t in the

6 Compa ny, a s  wa s  the  ca s e  with the  Compa ny's  12-6-12 a nd 105-10 Offe rings  a re

7 se curitie s . Loa ns  ta ke n by the  compa ny from a  s ingle  borrowe r in a  one -off tra nsa ction

8 e vid e n c e d  b y a  p ro mis s o ry n o te  (S ta n d -Alo n e  Tra n s a c tio n s ),  with  o r with o u t

9 accompanying interests  or rights, in certa in cases, are  not securities. (see  par. 20)

10 186 & 187. No te s  a n d  th e  Ac t's  a n ti-fra u d  p ro vis io n s The  Divis ion cite s

11 MacCollum v Parkinson, 185 Ariz, 187 (Ct.App.1996).

12 This  case  has  to do with a  Priva te  P lacement offe ring sold to numerous  inves tors

13 where in investment inte rests  were  offered in a  s ingle  promissory note .

14 The  ca se  doe s  not compa re  with the  ma tte rs  a t ha nd re ga rding the  Compa ny's

15 Stand-Alone Transactions. On seven occasions, the Company negotiated one note with one

16 investor. Of the  seven separa te  note  borrowings involved, (i) Burleson in one  case  for one

17 note , (ii) be tween the  Company and Mr. Eaves  in 5 ins tances  for 5 diffe rent notes  a t five

18 different times, with each note  possessing unique features and (iii) Andrade in one case  for

19 one  note  1

20 The  Divis ion ha s  cite d the  "Re ve s" test for de te rmining if a  debt ins trume nt is a

21 security. It should be  noted tha t the Reves tes t is  used to de te rmine  if a  debt ins trument is

22 a  security for Anti-Fraud purposes , not for purpose  of de te rmina tion of the  question is  the
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1 note  otherwise  deemed a  security or for matte rs  perta ining to the  integra tion of an issuer's

2 security offe rings .

3 Before  address ing the  "Reves" te s t, a ttention needs  to be  brought to the  Arizona

4

5
6
7
8
9

10
11
12

Although the  s ta tutory de finition of security specifica lly includes  any "note ," tha t
term is not defined by A.R.S. § 44-1801(26) or any other provision of the Arizona
Securitie s  Ac t. Thus , it "ha s  be e n le ft to the  coLu'ts  to de cide  which of the  myria d of
financia l transactions  come  within the  cove rage  of the  securitie s  fraud s ta tute ," and the
courts  "a re  not bound by lega l forma lisms , but ins tead take  account of the  economics  of
the  transactions  under inves tiga tion." MacCollum, 185 Ariz. a t 186, 913 P .2d a t 1104.

Mr. Hawkins ' Rebutta l to the  Divis ion's  cla ims  unde r pa r's  186 & 187 follows:

13 Regarding the  "Reves" tes t as  used for Anti-Fraud Purposes: The  Reves Test has

14 four pa rts , lis ted in the  following as  Pa rts  A, B, C  & D.

A. Pa rtie s ' motiva tions  to ea rn profits .
15
16
17
18
19
20
21
22
23
24
25

Reves , 494 U.S . a t 66. For purposes  of the  Reves  te s t, profit means  "a  va luable
re turn on a n inve s tme nt," which de finite ly include s  inte re s t. Id. a t 68 n.4. If,
however, "the note  is  exchanged to facilita te  the purchase and sale  of a  minor asset
or consumer good, to correct for the  se lle r's  ca sh-fiow difficultie s , or to advance
some other commercia l or consumer purpose  ... the  note  is  less  sensibly described
a s  a  's e curity.' Id. a t 66.

Mr. Ha rkins  > The  Company's  seven S tand-Alone  Transactions  were  offe red

26 to corre ct the  compa ny's  ca s h-flow proble m a t the  time  of e a ch s uch note

27 transaction.

28 Conclusion - The  Company's  seven Stand-Alone  Transactions  securities  pass

29 Part A of the Reves  Tes t.

30
31
32
33
34

B. Common trading plan of distribution.

"Offe ring a nd s e lling to a  broa d s e gme nt of the  public is  a ll tha t is  re quire d to
es tablish the  requis ite  'common trading' in an ins trument."
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Whe re , howe ve r, the  note  is  is s ue d to a  s ingle  individua l, a nd is  the re fore  not
ava ilable  for common trading and was probably only marketed to a  limited number
of inves tors , then the  note  re sembles  the  Reves  family of note s  tha t courts  have
deemed not to be  securities . MacCollum, 185 Ariz. a t 187, 913 P.2d a t 1105 .

1
2
3
4
5
6
7 Mr. Ha wkins The  Compa ny's  s e ve n S ta nd-Alone  Tra ns a ctions  we re  not>

8 offe re d to multiple  pe rs ons . The y we re  offe re d ba s e d on the  circums ta nce s  of

9 the  compa ny's  ca s h ne e ds  a nd we re  ne gotia te d with a  s ingle  le nde r, in s e ve n

10 separate cases.

11 Conclus ion - The  Compa ny's  s e ve n S ta nd-Alone  Tra ns a ctions  s e curitie s  pa s s

12 P a rt B of the  Re ve s  Te s t.

C. P ublic 's  re a sona ble  e xpe cta tions  of the  note .

This  third fa c tor ba s ica lly de pe nds  on how the  public  would re a s ona bly pe rce ive
the  note .  For ins ta nce , whe re  the  note  is  cha ra c te rize d a s  a  s e curity,  s uch a s  in
a dve rtis e me nt, promotiona l or offe ring ma te ria ls , a nd the re  a re  no counte rva iling
fa ctors  tha t would le a d a  re a sona ble  pe rson to que s tion this  cha ra cte riza tion, the n
it would be  re a sona ble  for the  public to ta ke  the  se lle r a t the ir word tha t the  note  is
a  se curity a nd doe s  not close ly re se mble  the  Re ve s  fa mily of non-se curity note s .

13
14
15
16
17
18
19
20
21
22 Mr. Ha wkins The  Compa ny's  s e ve n S ta nd-Alone  Tra ns a ctions  we re  not>

23 a dve rtis e d or offe re d to a  multitude  of pe rson. The y we re  offe re d ba se d on the

24 c irc um s ta nc e s  o f the  c om pa ny's  c a s h  ne e ds  a nd  we re  ne go tia te d  with  the

25 lende r, in seven sepa ra te  cases .

26 Conclus ion - The  Compa ny's  s e ve n S ta nd-Alone  Tra ns a ctions  s e curitie s  pa s s

27 P a rt C of the  Ra ve s  Te s t.

Ris k-re ducing fa ctors .28
29
30
31
32
33

A ris k-re ducing fa c tor m a y a ls o e xis t whe n the  note  is  colla te ra lize d, ins ure d or
o the rwis e  s e cure d  through,  for e xa m ple ,  re pa ym e nt or s om e  s ort of owne rs h ip
inte re s t.

D.
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1 Mr. Harkins evaluates the  seven Stand-Alone Transactions issued by the  Company

2 a s  follows :

3 Three  of the  Company's  S tand-Alone  Transactions , in the  collective  face  amount

4 of $400,000, carried options or rights , giving them a  second form of va lue . All three

5 of the s e  note s  we re  tra ns a ctions  be twe e n the  Compa ny a nd Mr. Ea ve s . Ea ch

6 transaction was  conducted so a s  to provide  the  Company with working capita l to

7 me e t une xpe cte d shortfa lls . The  thre e  s ta nd-a lone  tra nsa ctions  a re  de ta ile d, a s

8 follows :

9 • $250,000 e xe cute d 7/12/2013 - P romis s ory Note  a nd Cla s s  A Me mbe r

10 Units and stipulates interest payment dates unique to any other notes issued

11 by the  Company

12 • $125,000 executed 12/30/13 and due 3/31/2013 (a 90 day note) at a rate of

13 inte re s t of 12% pe r a nnum, with a n Option to purcha se  Cla ss  A Me mbe r

14 Units  of the  Company.

15 • $125,000 executed 2/28/2014 and due 5/31/2014 (a 90 day note) at a rate of

16 inte re s t of 12% pe r a nnum, with a n Option to purcha se  Cla ss  A Me mbe r

17 Units  of the  Company.

18 Conclus ion - These  three  Company S tand-Alone  Transactions  pass  Part D of the

19 Ra ve s  Te s t.

20 Four of the  Company's  S tand-Alone  Transactions , in the  face  amount of $75,000,

2 1 had no associa ted rights, options or a ttachments. Each transaction was conducted so as to

22 provide  the  Company with working capita l to mee t unexpected shortfa lls . The  four s tand-

23 alone transactions total $75,000 in face amount of notes and are detailed, as follows:
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1 • Burleson - $50,000 note  executed 5/30/2013. The note  stipula tes four dates

2 on which be a re r ma y "put" the  note  to the  Compa ny for pa yme nt in full.

3 The note  can'ies  no other a ttachments of units , rights  or options.

4 • Mr. Eaves - $15,000 note  executed 7/14/14 and due  on 10/14/14 (a  90 day

5 note ) a t a  ra te  of inte re s t of 8% pe r a nnum. The  note  ca rrie s  no othe r

6 a ttachments  of units , rights  or options .

7 • Mr. Eaves  - $15,000 note  executed 8/1/14 and due  on 8/15/14 (a  15 day

8 note ) a t a  ra te  of inte re s t of 10% pe r a nnum. The  note  ca n'ie s  no othe r

9 a ttachments  of units , rights  or options .

10 • Andrade - $5,000 note executed 6/16/14 and due on 9/16/14 (a 90 day note)

11 at a  ra te  of interest of 10% per annum. The note  carries a  3% bonus interest

12 fe a ture  a nd the  conditiona l a llowa nce  of e xte ns ions  with  no othe r

13 a ttachments  of units , rights  or options .

14 Te s t D ma y ma ke  the  Mr. Ea ve s  a nd Burle s on note s  s e curitie s , for Anti-Fra ud

15 Purposes, and possibly the  Andrade  note  fa lls  in the  same line  of thinking.

Classic examples of exempt notes or exempt transactions include:16
17
18
19
20
21
22
23
24
25
26
27
28
29

Notes secured by mortgages or deeds of trust on rea l es ta te  or cha tte ls  (i.e ., notes
given in connection with the  ordina ry purchase  of a  house  or automobile ), some
commercia l paper, and notes  involved in  priva te  offe rings . Tobe r, 173 Ariz. a t
213. But s e e  Ma cCollum, 185 Ariz. a t 185-86, 913 P .2d a t 1103-04 (a lthough
promissory note s  is sued to ftmd rea l e s ta te  deve lopment were  secured by junior
deed of trus t, trus t deed was  not pa rt of origina l transaction, so not exempt under

In short, when a  note , presumed to be  a  security, is  not on the  lis t of non-security
notes a nd meets  all four_ factors  of the_Reves  tes t - pa rtie s  a re  motiva te d to a m
profits  through a  tra ns a ction with a  common tra ding pla n of dis tribution a nd
ins trume nt tha t the  public re a s ona bly pe rce ive s  a s  a  s e curity without a ny ris k-
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1
2
3
4

re ducing fa ctors --the n the  note  is  a  se curity subje ct to Arizona 's  se curitie s  a nti-

Summary on: the  Company's  notes not be ing securities

5 Thre e  a nd pos s ibly four of the  Compa ny's  S ta nd-Alone  Tra ns a ctions , tota lly

6 $400,000, do not fa il under any of the  4 Raves tests . Against the  Raves Test, this  qualities

7 the  Company's  notes  as  NOT being securities .

8 Furthe r, a ll of the  note s  in que s tion, the  S ta nd-Alone  Tra nsa ctions , we re  sold in

9 private, separate, negotiated transactions, each to meet an unexpected cash flow

10 requirement of the  Company and none were  part of a  planned series of note  transactions.

11 Mr. Ha rkins  ha s  cle a rly e s ta blishe d tha t $400,000 of the  Compa ny note s  sold in

12 s ta nd-a lone  tra ns a ctions  a re  NOT s e curitie s  while  conce ding tha t four note s , s old unde r

13 Stand-Alone  Transactions tota ling $75,000, may be  de tennined to be  securities .

14 Mr. Ha wkins  conce de s  tha t note s  s old in the  Compa ny's  12-6-12 a nd 10-5-10

15 Offe rings  a re  more  like ly tha n not s e curitie s  a lthough the y we re  not pa rt of a  tra ding pla n

16 of dis tribution a nd the y we re  not a  pa rt of a  public  offe ring.

17 Mr. Hawkins concedes the Company sold a combined $820,000 in securities through

18 its  12-6-12 Offe ring ($670,000) and 10-5-10 Offe ring ($150,000), see  summary cha rt on

19 pa r 45, and a s  little  a s  $70,000 or a s  much a s  $75,000 in four S tand-Alone  Transaction

20 transactions  (see  Preamble , pars  19, 20, 247, others) tota ling $890,000 a t minimums and

2 1 $895,000 a t the  maximum in more  like ly than not securities  sa les .

22 Mr. Hawkins sta tes the facts are  that the  aforementioned note  transactions occurred

23 over a  time frame of October 2012 through June  2014, a  period of 21 months.

24 The re  wa s  no pre -conce ive d "pla n of dis tribution" be hind the se  se ve n S ta nd-Alone

25 Transactions  issued by the  Company. In fact, they only occurred because  Mr. Weintraub
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1 did not de live r on the  capita l he  was  engaged by the  Company to ra ise . Tha t capita l was

2 pla nne d. Ha d Mr. We intra ub pe rforme d, the  Compa ny would not ha ve  e nga ge d in the

3 aforementioned seven borrowings.

4 The  Divis ion s ta te s  tha t the  P P Ms  re fe r to "the m" a s  s e curitie s . "The m" a re  the

5 note s  offe re d unde r the  PPMs. "The m" doe s  not include  the  a bove  se ve n S ta nd-Alone

6 Transactions than had nothing to do with the  12-6-12 or 10-5-10 offerings. $400,000 of the

7 $475,000 rece ived under the  sa le  of S tand-Alone  Transactions do not meet the  Divis ion's

8 choice  of a  te s t of a  note  be ing a  se curity unde r the  Re ve s  Te s t.

9 As to the  Division' s  point number four (by reference  only), it would have  us be lieve

10 tha t eve ry note  eve r written is  a  security. As  libe ra l a s  it is , the  ve ry Arizona  s ta tute  cited

11

12 Mr. Hawkins  s ta tes  tha t a ll sa les  of securities  made  by the  Company were  entitled

13 to exemption from registra tion and that there  were  no sales made through a  public offering.

14 189. No n e

15 190.None, with the  caveat that the  scope here  is  limited to securities sold under the

16 12-6- 12 a nd 10-5-10 offe rings .

17 1 9 1 .  T h e  d iv i s io n  a s s e r t s  t h a t  a  " r ig h t "  t o  a c q u i r e  a n o t h e r  f in a n c ia l

18 instrument is in and of itself a security. The  Divis ion incorre ctly cite s  ARS  44-180(26)

19 which de a ls  with notes and not rights  or options  associa ted with a  note. A right or option

20 is  a  separate  financia l instrument from the note  and bestows in the  holder an option or right

2 1 to e xe rcise  or not e xe rcise  such right or option a nd in the  e ve nt of the  e xe rcise  of the  right

22 or option, the  fina ncia l ins trume nt obta ine d ha s  a n e ntire ly diffe re nt compos ition of

23 inte re s ts  tha n the  fe a ture s  of the  note . The  de cis ion for our LLC to us e  rights  a nd options
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1 to enhance  lender benefits  for lenders  making Stand-Alone  Transactions  to the  Company

2 is  soundly based. The Company's issued rights and options are  not securities. Consider the

3 following:

4
5
6
7
8
9

10
11

Perfecting a  security inte re s t in an LLC ownership inte re s t is  not s imple . Va rious
factors  complica te  the  process , including:

The  LLC inte re s t could be  de e me d to be  e ithe r a  "s e curity" or a  "ge ne ra l
intangible " for UCC purposes ,

The  LLC inte re s t could be  e ithe r "ce rtifica te d" or "unce rtitica te d",
Changes  to the  ope ra ting agreement Linde r which the  LLC inte re s t is  is sued

could cha nge  the  proce ss  for ma inta ining pe rfe ction of a  se curity inte re s t in the
LLC inte re s t.

Anothe r complica tion in the  pe rfection process  is  tha t, unlike  corpora te  s tock, an
equity owne rship inte re s t in a  limited liability company by s ta tute  cons is ts  of two
separa te  and dis tinct rights: (a ) economic rights  and (b) governance  rights .

If in a  s e curity a gre e me nt a nd/or in the  colla te ra l s e ction of a  UCC fina ncing
s ta tement the  lende r de scribe s  the  colla te ra l s imply a s  a  "membership inte re s t,"
"limite d  lia b ility co mp a n y in te re s t," "me mb e r's  in te re s t" o r th e  like ,  th a t
description grants  and pe rfects  a  security inte res t only in the  member's  economic
rights . Under the  Missouri LLC Act, "member's  inte re s t" means  only "a  member's
share  of the  profits  and losses of a  limited liability company and the  right to rece ive

Lia bility Compa ny Act.

Governance  rights  -. the  power to vote  on or consent to or approve  LLC actions  -

R.S .Mo., a n LLC's  ope ra ting a gre e me nt gove rns  "... the  e xe rcis e  or divis ion of
management or voting rights" among the  LLC members . The  De laware  LLC Act

Assuming tha t the  lende r's  intent is  to obta in and pe rfect a  security inte re s t in a ll
rights  a ris ing out of a n LLC me mbe rs hip inte re s t, both e conomic rights  a nd
ma na ge me nt rights , mus t be  a de qua te ly de s cribe d in the  ple dge  or s e curity
agreement and adequate ly indicated in the  UCC financing sta tement.

Conclus ion

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

The UCC applies  diffe rent perfection rules  to genera l intangibles  and securities .
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1
2
3
4
5
6
7
8
9

10
11
12

An LLC inte re s t be ing ple dge d a s  colla te ra l could fa ll into e ithe r ca te gory. The
lender, with assis tance  of counsel, should firs t identify what the  interest is  and then
decide  whe ther the  lender should require  tha t the  inte res t fa ll into a  diffe rent UCC
category. In mos t cas es , an LLC interes t is  a  genera l intangible. Once the lender
has made that determination, issues of perfection and priority of the  security interest
can be  addressed under the  UCC Article  9 perfection rules .
Cita tion Spe nce r/Fa ne , Pe rfe cting a  s e curity Inte re s t in a  Limite d Lia bility Compa ny Owne rs hip
Inte res t - Not a  S imple Task; February 6, 2013.
http://www. spencerfane . com/Perfecting-a-Seeurify-Inte res t-in-a-Lim ired-Liability-Company

Ownership-Inte res t--Noba-Simple -Task-02-06-2013/

Mr. Harkins and the  Company's  legal counsel understand securities  integra tion and

13 the  limita tions that must be  managed if the  objective  is  to keep the  Company's  capita l ra ise

14 under $1,000,000 in a  12 month period. It is  the  Company, not the  Division, tha t introduced

15 the  topic (of integra tion) a t the  ALJ Hearing.

16 The  Divis ion ra is ing this  "rights  a re  securitie s" matte r now, in its  pos t ALJ Hearing

17 Brief (i) does  not make  them right, and, they would not preva il if this  s ingle  issue  was fully

18 litiga te d, but, (ii) it is  a n is sue  the y ha ve  introduce d for the  firs t time , pos t ALJ  He a ring,

19 and it should be  ba rred by the  Hearing Divis ion.

20 1 9 2. The  Divis ion is  wrong. The  Company did not have  securitie s  sa le smen. As

21 cited on the  front page  of the  both the  12-612 and 10-5-10 Offerings:

22

23

24

25
2 6

"The  Investment Units  a re  be ing offe red by the  President and Executive  Members
of the  Company on a  "best efforts" basis , who will receive  no compensation re la ted to the ir
sa le  activitie s ."

Unde r the  Uniform S e curitie s  Act, a n is sue r s e lling its  own se curitie s  is  e xe mpt

27 from broker-dea le r regis tra tion. An employee  or other individua l who represents  an issuer

28 is  e xe mpt if no commis s ion or othe r re mune ra tion is  pa id for s oliciting inve s tors . Mr.

29 Ha rkins  a nd Mr. Ke rriga n we re  Exe cutive  Me mbe rs  of the  Compa ny. Wilke rson wa s a

30 non-managing member of the  Company. They account for a ll sa les  of securities  made  by

31 the  Company.
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l In the  Company's  ins tance , a ll sa le s  of securitie s  were  made  appropria te ly by an

2 Office r, Exe cutive  Me mbe r or non-ma na ging me mbe r of the  compa ny. In a ll ca se s  no

3 compensa tion was  pa id for such sa les . Collective ly, in the  Company's  12-6-12 and 10-5-

4 10 offe rings , the re  were  10 sa les  tota ling $820,000 made  by 10 persons . Additiona lly, a s

5 much a s  $75,000 in S ta nd-Along Tra nsa ctions  a re  like ly S e curitie s . Te n inve s tors  a re

6 involved and each is an Arizona resident and accredited investor.

7 With one  exception, the  Company pe rson ma lting a  sa le  of securitie s  had a  prior

8 re la tionship with the  investor. Accounting for the  ten investors  in the  12-6-12 and 10-5-10

9 Offe rings :

10 Ke lly Ba ir, the  s ole  e xce ption, wa s  introduce d to Mr. Ha rkins  by J e rry

l l Austin, who was  the  insurance  agent for both the  Company and Ms. Ba ir.

12 Mr. Aus tin wa s  not compe ns a te d for the  introduction or the  s a le . Mr.

13 Harldns  me t with Ba it on more  than one  occas ion prior to he r subscription

14 to invest $20,000 in the  12-6-12. Bair personally represented to Mr. Harldns

15 tha t s he  wa s  a n a ccre dite d inve s tor a nd a tte s te d to  the  s a me  in  he r

16 subscription agreement for investment in the  12-6-12 Offe ring.

17 Eight inves tors  were  close  acqua intances  of Mr. Keegan.

18 One  inve s tor, Richa rd Andra de , wa s  introduce d to the  Compa ny by his

19 financia l advisor, J im Wilkerson who immedia te ly thereafter became a  non-

20 managing member of the  Company. Andrade  is  an accredited investor and

21 invested $50,000 in the 10-5-10 Offering.

22 Four a dditiona l s a le s  of s e curitie s  like ly occurre d in the  form of S ta nd-Alone

23 Transactions and totaled $75,000. The four Stand-Alone Transactions were negotia ted with

93

II ill



Docket number S-20938A-15-0308

1 three  persons, each of whom was an investor in e ither the  Company's  12-6-12 or 10-5-10

2 Offerings. They were  a ll accredited investors . (see  par. 45 for de ta ils)

3 193. None

4 194. Mr. Harkens  made  one  offe r and one  sa le , to Ms. Ba ir. All 10 sa les  made  by

5 the  Company of member inte re s ts  in its  12-6-12 and 10-5-10 Offe rings  were  handled by

6 office rs  of the  Company.

7 Ms . Burle s on - While  Mr. Ha wkins  domicile s  with Ms . Burle s on, s he  inve s te d

8 th rough  Mr. Ke e ga n , he r fina nc ia l a dvis o r.  Mr. Ha rldns  a nd  Burle s on  ha ve  ha d

9 conversa tions about the  Company s ince  before  it s ta rted in October 2012 and da ily s ince .

10 She may well know as much about the  Company as Mr. Hawkins does.

11 Ms. Ca rolin - Mr. Ha wkins  ha d nothing to do with ha ndling Ca rolin's  firs t of two

12 inve s tme nts , a nd, a s  to he r s e cond inve s tme nt, Mr. Ha wkins  me t with he r a s  pa rt of a

13 me e ting tha t Mr. Ke e ga n s e tup but wa s  la te  in a tte nding. Ca rolin wa s  Mr. Ke e ga n's

14 significant other a t the  time she  invested.

15 Mr. Eaves  - As  discussed he re in a t pa rs  19 & 20, Mr. Eaves  has  two loans  to the

16 Company that occurred during a  meetings of the  Executive Members, of which he was one,

17 wherein the  cash needs of the  Company were  presented and discussed, a ll four Executive

18 Committee  Members  had the  opportunity to make  a  loan, and Mr. Eaves e lected to do so.

19 The  Divis ion is  incorrect in s ta ting tha t Mr. Harkins  solicited Mr. Eaves  loans .

20 As the  SEC put it in the  context of securitie s  offe ring re form in 2005, "In gene ra l,

21 as we recognized many years ago, ordinary factual business communications that an issuer

22 regula rly re leases  a re  not considered an offe r of securitie s , such communica tions  will not
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l be  pre s ume d to be  offe rs , a nd whe the r the y a re  offe rs  will de pe nd on the  fa cts  a nd

2 circumstances.

3 The  Divis ion can't s imply say something a t one  end of the  pipe  and have  it come

4 out the  othe r e nd as FACT. The re  a re  mass ive  circumstances  surrounding eve ry action

5 ta d<e n by Ha wkins  in de a ling with pe rsons  tha t we re  to tha t be ca me  inve s tors  with the

6 Compa ny. The  He a ring Divis ion ha s  no e vide nce  pre s e nte d a t the  ALJ  He a ring tha t

7 supports  any of the  Divis ion's  charges  under as  conta ined under paragraphs  192..194.

8 200. None

9 201.No offer or sale  was made regarding Barcelona Land Company. See Preamble,

10 pa r 82.

l l 202 & 203. The  Company made  no public offe ring and its  priva te  offe ring were

12 e xe mpt from re gis tra tion. The re  wa s  no ne e d or re quire me nt for Mr. Ha rkins  or the

13 Company to register as a securities salesman or broker. See par 3.

14 2 0 4. Mr. Hawkins has shown abundant and sufficient reason as to why the Company

15 wa s  e ntitle d to  e xe mption firm re gis tra tion of e a ch of its  12-6-12, 88 a nd 10-5-10

16 offe rings .

17 205. The Company advertised the 8-8 Offering which can*ied the correctly stated

18

19

legend s ta ting tha t it was  exempt from regis tra tion Linder the  A.R.S . 14-4-140 exemption.

There  were  no offers , no sa les  and no meetings  with any outs ide  party perta ining to the  88

20 Offering. There  were  a  few inquiries  rece ived by the  Company from persons  who wanted

21 materia ls  mailed to them and we  did not do tha t a s  a  matte r of policy. No future  inves tors

22 in Company offerings  and no future  loans  to the  Company resulted from the advertisements

23 of the  88 Offe ring.
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1 If the  Division wants  to panel hang its  ha t on the  Company making a  public offering

2 unde r the  notion of the  8-8 Ads , the n we  mus t a s k if the  Divis ion is  a s s e rting tha t the

3 Company was  floa ting a  Red Herring (or a  P ink Herring)?

4 A "red he rring" or "red" is  the  colloquia l te rm for a  type  of pre limina ry prospectus

5 permitted by Section 10(b) of the  Securities  Act. A red hemlng can be  used to make

6 written offers  but cannot be  used to sa tisfy the  prospectus de livery obliga tions tha t apply

7 when orders are  confirmed and securities are  sold. This is  because a  red herring is  a

8 Section 10(b) prospectus but not a  Section]0(a) prospectus.

9 Securities  Act Rule  430 provides tha t, in order to be  a  Section 10(b) prospectus, a

10 red he rring must include  subs tantia lly a ll of the  informa tion required in a  fina l

11 prospectus, other than the  fina l offering price  and matters  tha t depend on the  offering

12 price , such as  offe ring proceeds and underwriting discounts . In addition, Regula tion S-K

1 3 Item 501 (b)(3) requires  a  pre liminary prospectus used in an IPO to conta in a  "bona  fide

14 estimate" of the  price  range .

15 The SEC Staff generally takes the  position that a  bona fide  price  range means a

16 range no larger than $2 (for ranges below $10) or 20 percent of the  high end of the  Range

17 (for maximum prices  above  $l0). Regula tion S- K Item 501(b)(10) specifie s  the  required

1 8 "subject to comple tion" legend tha t must appear on the  front cover of any pre liminary

19 prospectus. This  legend, printed in red ink, gives rise  to the  name red hemlng.

20 If a  filed prospectus does not ye t include  a  bona fide  price  range  (in the  case  of an

21 IPO) or othe rwise  does  not comply with Rule  430, it is  known in the  trade  as  a  "pink

22 herring", a  filed prospectus tha t is  not quite  a  red because  it does not ye t meet the

23 requirements of Section 10(b) and hence cannot be  used to solicit customer orders.
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1 Note , however, tha t a  pink herring can be  used in connection with permitted

2 testing-the-waters activities. Not so fast. The advertisements couldn't have been that, they

3 carried an A.R.S. 14-4-140 legend.

4 206. As stated in par.19, 20, 92, 247,others, a maximum of $75,000 of Stand-Alone

5 Transactions may be deemed to be securities and counted toward any integration limits that

6 may pe rta in.

7 The  Divis ion s ta te s  tha t "the  s a me  type  of cons ide ra tion wa s  re ce ive d by a ll

8 investors" and then comes forward with "usually" to name features we may or may not

9 have  included in an Offe ring or a  S tand-Alone  Transaction.

1 0 "S a me Type" and "Usually" don't match up. This  is  ye t again a  ha lf-hearted a ttempt

1 1 on the  Divis ion's  pa rt a t swe e ping a ll Compa ny tra nsa ctions  into a  bucke t the  Divis ion

1 2 designed. The Division must believe that it will be held totallyunaccountedunaccountable

1 3 to its misstatements and misdeeds while believing the Company and its executives will be

1 4 punished for even the  slightest imperfection in its  execution of any of its  business activities.

1 5 207. Mr. Harkins  s ta te s  tha t he  has  no oppos ition to the  12-6-12, 88 and 10-5-10

16 offe rings  be ing integra ted and collective ly examined for mee ting the  tes t of "not making a

1 7 public offe ring" or for an examina tion of an integra tion ma tte r.

1 8 On the  integra tion ma tte r, the  Company sold le ss  than $1,000,000 in any twe lve

1 9 month pe riod in exempt securitie s , or in the  entire ty of its  securitie s  sa le  for tha t ma tte r.

20 Where in, over the  period October 2012 through June  2014, it sold a  tota l of a  minimum of

2 1 $890,000 and a maximum of $895,000 of securities. (see par 19, 20, 92, 186..187, 247,

22 others). The integration matter should be deemed a  non-issue.
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1 In the  event it is  deemed the  Company missed some  s tep in compliance  with any

2 exemption sta tutes  (such as  submitting a  form and a  fee), the  Company did far be tte r than

3 making a good faith effort to meet any such require1nent(s). Reasonableness, relevance and

4 rea lity (in this  case  le t's  add prudence) a re  usua l companions with a  good fa ith e ffort.

5 If the Hearing Division feels the Division's stretch for a securities violation is a

6 worthy considera tion, should it not measure  any omiss ion on the  Company's  pa rt aga ins t

7 cause  and e ffect on an inves t0r(s )'?  It is  like ly tha t the  8-8 Offe ring is  where  the  Divis ion

8 wants to hang its  ha t. As sta ted here in in par 98 and others , the  8-8 Offering:

Carried an appropria te  44-4-140 legend

No offe ring was  made

No sa le  was made

No 8-8 Offe ring docume nt or re la te d informa tion wa s  provide d to a ny

•

•

•

•

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

person

No Company bus iness  came  from any contact made  with any pe rson tha t

contacted the  Company regarding the  8-8 Offering

Had the  Company e lected to make  an Offe ring, it would have  prepared an

appropria te  offe ring memorandum, given notice  top the  Divis ion and pa id

the  requis ite  fee .

The  Divis ion did not object to the  8-8 Offe ring ads  for a  pe riod of ove r 12

months after the  last public ad was posted.

A review of the  offe ring memorandums in which the  Company had a  germane

role  in crea ting, includes :

the  12-6-12 and 10-5-10 offe rings , both of which did become e ffective

and were  used to place  investment,

the  Ba rce lona  La nd Compa ny offe ring me mora ndum, tha t did not

become effective  and was not used to made an offering and

the Compa ny's advisory clie nt Barce lona Re a lty's offe ring

memorandum tha t was not offered

•
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1

2

3

4

5

6

This  collective  body of work has  been deemed exemplary of what constitutes  an exce llent

priva te  placement offe ring memorandum. And, should the  Company have  de te rmined to

go forward with the  8-8 Offe ring, it would have  been of comparable  qua lity.

Harkins  fee ls  the  compe lling summation of the  8-8 Offe ring ma tte r is  tha t it is

a  matter tha t had no effect, e ither positive , neutra l or negative , on anyone.

Mr. Hawkins takes great offenses to the Division's sta tement that208 through 214.

7 "Ms. Ba it and Ms. Chamison were  both cons is tent with Mr. Hawkins  policy to bring PPMs

8 to a nyone  inte re s te d in inve s ting." The  Divis ion ha s  no clue , much le s s  informa tion,

9 te s timony or a ny ma tte r of fa ct, a round which to ma ke  s uch a  s ta te me nt. In fa ct, Mr.

10 Harldns did not dea l with Chamison in her investment decis ion. Bait is  the  only person Mr.

1 1 Harkins  dea lt with rega rding an inves tment offe ring in the  12-6-12 and 10-5-10 offe rings

1 2 and he  met with Carolin a t a  mee ting Mr. Kerrigan didn't make  but had ca lled.

1 3 There  was  no gene ra l solicita tion involved in the  Ba ir or Chamison inves tments .

1 4 Inte re s tingly, the  Divis ion did not ca ll e ithe r pe rson a s  a  witne ss . This  gave  them ample

1 5 fre e boa rd to ma ke  up the ir own ve rs ion of the  re la tionships  be twe e n the  Compa ny, its

16 executives and these two persons.

17 Bait was  introduced to the  Company by Je rry Austin the  insurance  agent for both

18 Ms. Ba it and the  Company and a  longtime  friend of Mr. Hawkins . Chamison is  a  longtime

19 personal acquaintance  of Mr. Kerrigan's  and had known Mr. Hawkins personally for over a

20 ye a r a t the  time  of he r inve s tme nt. Both Ba it a nd Cha mis on e xe cute d s ubs cription

21 agreements  a tte s ting to be  accredited inves tors . This  is  anothe r long ove r-reach on the

22 Divis ion's  pa rt.
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1 The  Divis ion is  incorre ct a s  to Mr. Ha wkins  knowle dge  of Burle s on's  inve s tor

2 qua lifica tions . She  is  his  "s ignificant othe r". And she  is  Mr. Ken*igan's  client. Tha t ground

3 has been covered herein.

4 Carolin presented two subscription agreements to the  Company and both were  fully

5 comple ted including he r a tte s ta tion tha t she  me t accredited inves tor qua lifica tion. In he r

6 te s timony, she  cla imed someone  other than herse lf checked the  box, in both subscription

7 agreement, tha t indica ted accredited investor qua lifica tion. That mystery was not resolved

8 during the  ALF Hea ring. In its  Amended PHB, the  Divis ion e lected to s ide  with Ca rolin's

9 te s timony.

10 Mr. Ha rkins  ha d no "policy" to bring a  P P M to a nyone  inte re s te d. It is  like ly tha t

11 fe we r tha n 25 offe rs  we re  ma de  by the  Compa ny of it offe rings . Mr. Ha rkins  ma de  1 of

12 them. Wilkerson made one . Mr. Kem'gan made the  rest.

13 2 1 5 ,  2 1 6 ,  2 1 7  & 2 1 8 . Le t the  re cord e s ta blishe d he re in support Mr. Ha rkins

14 s ta tement tha t ne ither he  nor the  entities  viola ted any Anti-Fraud Provis ion of the  Act.

15 219 & 220. AVC -.- re fe r to par 104.

16 221 & 222. Mr. Me ka  - re fe r to pa r 105.

17 223 & 224. Mr. Kerrigan Debts  -- re fe r to pa r 107

18 225 & 226. Plan B Business  Plan -. re fer to pars  152 & 153.

19 227 & 228. Fa ilure  to pay Mr. Ke rrigan - re fe r to pa rs  154 & 155.

20 229 & 230. Promise  Use  of Funds  to pay Mr. Kerrigan - re fe r to pa rs  156 & 157.

21 231 & 232. De layed 12-6-12 Inte res t Payments  - re fe r to pa rs  158 & 159.

22 233 & 234. Use  of 10-5-10 Proceeds  to pay 12-6-12 Inves tors  - re fe r to pa rs  160,

23 161 & 162.

100



Docket Number S-20938A-15-0308

1 235  & 236. Agre e me nt with  Cha ne l - re fe r to  pa rs  163 &164. Als o, the

2 conje cture  s urrounding a n a gre e me nt be twe e n Ba rce lona  Advis ors  a nd Cha ne n

3 Construction Company is moot. The Division's sole claim that an offering was made of

4 Barcelona Land Company's mid-life draft of a pending and uncompleted offering

5 document focuses solely on Mr. Andrade. Mr. Andrade was the Division's witness and his

6 testimony is clear. He stated that he did not request or receive the draft offering document

7 for his investment consideration purposes.

8 238. Controlling Person. Mr. Hawkins was the Controlling person and no others.

9 239..245.Mr. Hawkins had the sole power to control Barcelona Advisors

10 246. The Division has brought no testimony to support this claim. The Division

11 should look a t its  own house  in this  re ga rd.

12 247. The Company did not employ securities sales people and it was not a broker,

13 nor, was it required to be as its offerings were exempt from registration. Of the ten

14 securities sales transactions conducted by the Company, 1 was made by Mr. Hawkins, 8 by

15 Mr. Kerrigan and 1 by Wilkerson, a ll executives of the  Company.

16 The Company did not have "securities salesman". The Company did not sale

17 se curitie s  to 1000's  of pe rsons , or 100's  of pe rsons , or doze ns  of pe rsons . It sold se curitie s

18 to 10 persons, 9 of whom had a substantial prior relationship with one or more of the

19 Company's executives.

20 The Company did not raise 10's of millions of dollars through its sale of securities,

2 1 or dozens of millions, or even a million dollars, it raised $895,000 through the sale of

22 securities comprised of $820,000 of securities sold in the 12-6-12 and 10-5-10 offerings

101

lllll I'll



Docket Number S-20938A-15-0308

1 and $75,000 sold through the  negotia ted sa le  of three  (3) S tand-Alone  Transactions  tha t

2 may be  class ified as  securities . Combined, a ll securities  transactions were  conducted with

3 te n pe rsons .

4 Exa mining the  Compa ny's  re la tionship with those  te n pe rsons  a nd $890,000 of

5 capita l ra ised through sale  of Company securities and 505,000 ra ised through Stand-Alone

6 Transactions tha t were  not securities , we  find:

7 • Clie nts  of Exe cutive  Me mbe r Mr. Ke rriga n .-- 8  pe rs ons , $750,000

8 inve s te d in s e curitie s  offe re d by the  12-6-12 ($650,000) a nd 10-5-10

9 ($100,000), $70,000 in Stand-Alone Transactions tha t like ly are  securities

10 tra ns a ctions  a nd $500,000 in S ta nd-Alone  Tra ns a ctions  tha t a re  not

11 se curitie s .

12 Business  re la tionship (Ba it) of the  Company's  insurance  agent (Aus tin),

13 introduce d to the  Compa ny by Aus tin - 1 pe rs on, $20,000 inve s te d in

14 se curitie s .

15 Former client (Andrade ) of a  short-te rm company office r (Wilke rson) - 1

16 person, $50,000 inves ted in the  10-5-10 Offe ring and $5,000 in a  s ingle

17 S ta nd-Alone  Tra nsa ction tha t like ly wa s  a  s e curitie s  tra nsa ction.

18 Time_to pose a question.- Why didn't the Division call Jim Wilkerson as a witness?

19 The  only pla us ible  a nswe r is , Wilke rson would ha ve  blown the  Divis ion's  ve rs ion of the

20 sce na rio a s  to .. through whom a nd how Andra de  inve s te d. The  Divis ion's  ve rs ion, not

2 1 even fully supported by Andrade 's  highly questionable  tes timony, is  Mr. S immons was the

22 person dea ling with Andrade  and through who Andrade  made  his  investment.
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l The  Divis ion wa nts  to  point the  finge r a nd de cla re  FRAUD. The y a re  pointing a t

2 the  wrong Compa nie s  a nd the  wrong pe ople . The y need to look ins ide  the ir own hous e .

3 248. The Division has not shown, much less proven, one fraudulent act perpetrated

4 by the  Companies or the ir Executive  Members. (more  out of order and under the  same par

5 # on page 106)

6 249. Mr. Harkins  was  the  sole  Controlling Pe rson and the  Divis ion has  shown no

7 proof of a ny a ct of Fra ud.

8 250..252.Moot point. Barcelona Land Company conducted no business activity,

9 made no offers and no sales.

10 2 5 3. Moot point. Whether there was an agreement with Chanen or not has not been

litiga te d a nd s ta nds  a s  a  conflict in te s timony. S o fa r, this  ha s  only be e n te s tifie d without

12 collabora tion. If this  Ba rce lona  Land Company ma tte r rema ins  an is sue , and we  go to  a

13 leve l beyond the  Corpora tion Commiss ion Hearing, and we  would then be  headed the re ,

14 Chane l will not s tand the  te s t of othe rs ' te s timony on this  ma tte r.

15 What is  unseemly about the  Divis ion hanging onto the  Barce lona  Land Company

16 issue  is , "it's  a  moot point". The ir own witness 's  te s timony (Andrade) ended the  ma tte r.

17 By the  way. The  Divis ion is  not the  judge  in this  matte r. It is  the  prosecution. S teve

18 Chancer gave  a t best forgetful and a t worst fraudulent testimony which like ly resulted from

19 mis leading informa tion given to him by the  Divis ion plus  poss ible  coaching a s  to how to

20 answer ques tions  during his  te s timony. I suspect the  former to be  the  case . The  Divis ion

21 doe s  not a rrive  a t this  point with one  s midge on of cre dita bility but continue s  to a tta ck

22 others .
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1 The  Divis ion hangs  its  ha t on Barce lona  Land Company a s  a  vile  playe r which is

2 one of the  entities  in the  Barcelona group that never engaged in business much less made

3 an offe ring. The  Divis ion is  a tta cking a  dra ft PPM for a  proposed offe ring tha t neve r got

4 past a  mid-lift draft and was to be  made by a  company that never conducted business.

5 If the  Divis ion's  intent is  to discredit Mr. Harkins  under the  premise  he  would have

6 caused a company to issue a  PPM with information about a  company relationship the issuer

7 didn't ha ve  (which wa s  S te ve  Cha ne n's  te s timony), I invite  the  Divis ion to so s ta te  tha t

8 and we will meet in a  venue  where  the  cards  a re  dea lt e  quite  diffe rently.

9

10

11

12

13

14

15

16 In te ntiona lly Bla nk

17

18

19

20

21

22

23
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12
Conside r the  following scoreca rd (not much he re  for the  Divis ion):

Claims (assumed applicable  to Hawkins)

Preponderance
of evidence
Pass = P
Fa il = F

2

Fa ils  on:
Re le va nce  = 1
Re a sona ble ne ss
R e a lity = 3

P a ra gra ph(s ) whe re
a ddre sse d he re in

Me ka 's  e mployme nt F 1 105

Ha;rkins  background (AVC) F 1,2 104

Inte nt to pa y Ke rriga n F 3 156

Didn't pa y Ke m'ga n F 3 154

Used 10-5- 10 $ to pay 12-6- 12 interest F 1 160

Changed Business Plan F 3 152

Ke rriga n la wsuit F 1 109

Ke rriga n ta x lie n F 1 110

Ma y 2014 Offe ring F 3 82

8-8 Offe ring F 1 98

Not lice nse d F 3 202

Control Person (Hawkins only) P Win - Divis ion 238

Delayed Interest Payments  to Investors F 1,3 158

Didn't manage  sa lesperson F 3 107, 247
Chane l Agreement F 1,2,3 163

Advertised 8-8 F 1,2,3 Preamble
Good Fa ith, Lack of Inducement, Fraud F 3 See  be low *I

June  2015 Offe ring *2 F 2,3 85

April 2105 Le tte rs  to Inves tors F 1,2,3 106

P a trick McDonough F 1,2,3 (4*", truth) Preamble

Docket Number S-20938A-15~0308

1 Whe re  things  S ta nd Toda y - Afte r the  tria l (ALJ  He a ring), the  judge  (ALJ ) de cide s

2 what legal standards should apply to the defendant's case, based on the civil claims at issue

3 a nd the  e vide nce  pre se nte d during the  tria l (ALJ  He a ring).

•

•

4

5

6

7

8

9

10

11

•

Ofte n, this  proce s s  ta ke s  pla ce  with input a nd a rgume nt from both the

pla intiff and the  de fendant. (Post Hearing Brie fs)

The  judge  the n ins tructs  the  jury (Commis s ion) on thos e  re le va nt le ga l

principle s  de cide d upon, including findings  the  jury (ALJ ) will ne e d to

make  in order to a rrive  a t ce rta in conclus ions .

The  judge  (ALJ) a lso describes  key concepts , such as  the  "preponderance

of the  e vide nce " le ga l s ta nda rd, de fine s  a ny spe cific cla ims  the  jury ma y

cons ide r - a ll ba s e dpn the gfide nce  pre s e nte d a t tria l.
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1 *I This  footnote  incorpora tes  Hawkins  position on pars . 238.254, in three  parts , as

2 follows :

3 238.Hawkins was a§on'&olligg Persons Barggona Adxgisgrs acid isdaiable qr its

4 a nti-fia ud viola tions - The  charge  is  not supported by any evidence  presented a t the  ALJ

5 Hearing that any fraud was committed by Hawkins or the Company.Presented t_of order.

6 2 4 6 . .2 4 8. Good Faith and Lack Of Inducement - The  Divis ion asse rts  tha t Harkins

7 a nd the  Compa ny did not ma inta in a nd e nforce  a  re a s ona ble  a nd prope r s ys te m of

8 supervis ion and inte rna l controls . Harldns , Orr and S immons tes timonies  a ll contradict.

9 • The Company had no salesmen to supervise.

10 • Company was  comprised, a t its  highes t number of pe rsons , of four highly

11 accomplished profe ss iona ls , e ach in the ir own right capable  of managing

12 la rg e  d ive rs ifie d  s ta ffs .  Th is  s ta ff wa s  we ll o rg a n ize d ,  e q u ip p e d ,

13 coordinated and supervised, when, where , how and as required.

14 • The  Company had exce llent e lectronic informa tion sys tems  supported by

15 bes t of cla ss  software  both commercia lly acquired and cus tom deve loped

16 for the  Company's  and its  advised entities  purposes.

17 • Sta ff mee tings  were  he ld every Monday from RAM to approximate ly l l :00

18 AM. Management me t frequently.

19 • Executive  Members  me t in unofficia l mee ting a t le a s t weekly. In a ll ca se s

20 Brace  Orr was  not in a ttendance  a s  he  trave led to and from Scottsda le  to

21 Long Be a ch (me a ning, he  mis s e d s ome ). Bob Ke e ga n a tte nde d mos t

22 unofficia l Executive  Member mee tings .
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1 • A swe e ping s ta te me nt tha t is  a s se rte d by the  Divis ion is  ridiculous . Tha t

2 be ing, Ha rkins  committe d fra ud be ca use  the  Compa ny committe d fra ud.

3 The  only wa y a  compa ny ca n commit a nything is  through the  a cts  of its

4 pe ople . The  a bove  s ta te me nt is  both a n oxymoron a nd incorpora te s  the

5 imposs ibility of proving a  nega tive . This  is  excess  and a  ma jor ove r-reach

6 of the  Divis ion's  be ha vior.

7 • Harkins  has  contended through his  PHB the re  were  no re la tive  omiss ions

8 and no misstatements asserted against Harkins by the Division that have

9 been creditably proven based on the evidence presented at the ALJ Hearing.

10 249.. 254. Controlling Persons of Barce lona  Land Company are  liable  for its  anti-

11 feud violate_o_ns - The  Divis ion did not prove  tha t Barce lona  Land Company made  an offer

1 2 or a  sale . Accordingly, the  charge is  not is  supported by any evidence presented at the ALJ

1 3 Hearing.

1 4 In clos ing on the  ma tte r of fra ud: Fra ud mus t be  prove d by s howing tha t the

1 5 de fendant's  a ctions  involved five  sepa ra te  e lements : (1) a  fa lse  s ta tement of a  ma te ria l

1 6 fact,(2) knowledge on the part of the defendant that the statement is untie, (3) intent on

1 7 the  part of the  defendant to deceive  the  a lleged victim, (4) justifiable  re liance by the  a lleged

1 8 victim on the  s ta te me nt, a nd (5) injury to the  a lle ge d victim a s  a  re sult. In Arizona , the

1 9 s ta tute  is  ca lled the  fraudulent scheme  and a rtifice  s ta te . It re ads , in pe rtinent pa rt, tha t

20 "[a ]ny pe rson who, pursua nt to a  s che me  or a rtifice  to de fra ud, knowingly obta ins  a ny

2 1 benefit by means  of fa lse  or fraudulent pre tenses , representa tions , promises  or ma te ria l

22
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1 The  Divis ions  ha s  by no s ha de  of a nyone 's  ima gina tion  e xte nde d its  e fforts  to

2 a s s e s s  a ny of its  fra ud cha rge s  up a ga ins t the s e  five  re quire me nts . Like ly it knows  to do s o

3 would ha ve  be e n a  fa ile d e ffort. Ra the r, the  Divis ion te s te d the  wa te rs  to s e e  if the  ALJ

4 would rollove r to its  ha lf-he a rte d cla ims . Ha wkins  doe s  not s e e  this  ALJ  doing tha t.

5 The  Divis ion, ra the r tha n e xe rting the  e ffort to ma tch the  s pe cific conditions  unde r

6 which Ha rkins  a nd the  Compa ny ope ra te d to s ome  Ca nnons  of la w a nd pre ce de nt s e tting

7 court ca s es  tha t s pecifica lly ma tch, have  cited the ir s tanda rd fa re  in hopes  it ca rrie s  the  day.

8 The  He a ring Divis ion ha s  no e vide nce  pre s e nte d a t the  ALJ  He a ring tha t s upports

9 any of the Division's charges under as contained under paragraphs 238..254.

10 If the facts and the evidence don't fit, you must acquit.

# 2  J u n e  O ffe rin g  -  Th e re  wa s  o ffe rin g  n o  m a d e  in  th is  in s ta n c e .  It  wa s

12 communication with existing investors about the Company's status and need. (see The

13 Principa l Collis ion, page22)

14

15

16

17

18

19

20

2 1

2 2

23

2 4

25

S e curitie s  Act Rule  169 - Fa ctua l Bus ine s s  Communica tions  by Non-Re porting Is s ue rs  a nd

Volunta ry File rs . Rule  169 is  s imila r to Rule  168 in tha t it provide s  a  non-e xclus ive  s a fe  ha rbor

from both S e c tion 5(c )'s  re s tric tion on pre -filing offe rs  a nd S e c tion 2(a )(10)'s  de finition of

pros pe c tus . Unlike  Rule  168, Rule  169 is  a va ila ble  to  non-re porting is s ue rs  a nd volunta ry

file rs . It is  a ls o more  limite d tha n Rule  168 in a  numbe r of wa ys . Firs t, unde r Rule  169, non-

re porting is s ue rs  a re  pe rmitte d to continue  to re le a s e  fa c tua l bus ine s s  informa tion, but not

forwa rd-looking informa tion. S e cond, Rule  169 is  a va ila ble  only for communica tions  inte nde d

for cus tomers , s upplie rs  and othe r non-inves tors . The  S EC has  none the le s s  made  clea r tha t the

s a fe  ha rbor will continue  to be  a va ila ble  to compa ny tha t ha s  s ome  tra ck re cord of re le a s ing

the  pa rticula r type  of informa tion. The  S EC ha s  c la rifie d tha t e ve n a  s ingle  prior re le a s e  or

dis s e mina tion could e s ta blis h s uch a  tra ck re cord.

26
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CONCLUSION

A. Conclus ions  of La w

As based on the  evidence  in the  case , Mr. Mr. Harldns  respectfully reques ts  tha t ALJ

Preny recommend tha t the  Commiss ion make  the  following conclus ions  of law:

• As to Unregistered salesperson or dealer - ARS 44-1841, M. Harldns did not

violate this statute.

• Offer or sale of securities - ARS 44-1842, Mr. Harldns did not violate this

statute_

• Untrue Statement and Omissions - ARS 44-1991(A)(2), Mr. Hawkins did not

violate this statute.

Control of Barce lona  Advisors  and Barce lona  Land Company - ARS 44-1999,

Mr. Ha rkins  did not viola te  this  s ta tute .

• Barcelona Land Company - ARS 44-1991, Barcelona Advisors and Barcelona

Land Company did not violate this state.

In summery auto viola tion of any Arizona  s ta tute , Hawkins  viola ted none .

1. The  cha rges  aga ins t Mr. Hawkins , Barce lona  Advisors  and Barce lona  Land Company

should be  ca tegorica lly dismissed without pre judice .

2 .  Th e Division should be  severa lly chastised for its  abuses and over-reaches.

3. Mr. Ha rkins  should be  compensa ted $5,000,000 for the  following:

• The time the  Divis ion has  caused him to curta il his  business  pursuits

• Defamation of characte r

• Pain and suffering which led to a  recent heart a ttack

• Ma licious  prose cution

• Loss  of business  opportunity
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4. Ba rce lona  Advisors  should be  compe nsa te d $3,500,000 of which 2,500,000 will be

disbursed to its  investors  and creditors .

5. Ba rce lona  Land Company require s  no award.

6. Order any othe r re lie f the  Commiss ion deems appropria te  or jus t

RES P ECTFULLY S UBMITTED this  22nd Da y of Augus t, 2016

|

4 )

RICHARD C. HARKINS , pro pe r
And on be ha lf of
US A Ba rce lona  Advisors , LLC
USA Ba rce lona  Hote l La nd
Compa ny, LLC
4422 E. Lupine  Ave .
P hoe nix, AZ 85028

Filed this  22nd day of Augus t, 2016 with:

Origina l and e ight copies  of the  foregoing filed
This  day, August 19, 2016
Arizona  Corpora tion Commiss ion, Docke t Control Cente r
1200 W. Washington St.
Phoenix, AZ 85007

Dis tribution lis t on following pa ge

Copy of the  foregoing hand de live red of mailed this
This  day, August 22, 2016 to:

Ha nd De live re d:
Charles  Berry, Attorney for George  T. S immons, Respondent
Cla rk Hill P LC
14850 N. Scottsdale  Rd., Suite  500
Scottsda le , AZ 85254
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Robert J  . Keegan

8062 E. De l Tomasol Dr
Scottsdale , AZ 85258

Ma ile d:
Bruce  Orr
3757 Fa lcon Ave .
Long Beach, CA 90807

One copy each of the  foregoing hand delivered
This  day, August 22, 2016 to:

Richard C. Harkins  as  an individua l and as  agent for:
USA Ba rce lona  Re a lty Advisors , LLC
USA Ba rce lona  Hote l La nd Compa ny I, LLC
All of the  immediate  above addressees a t:
4422 E. Lupine  Ave .
Phoenix, AZ 85028
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Addendum 1_. Dqtinqd Terms as used in this_doc1.1ment

$K means thousand(s) dolla rs

$MM me a ns  million(s ) dolla rs

8-8 Offe rin g a nd 8-8 me a ns  a  conce ptua l offe ring a dve rtise d by Ba rce lona  Advisors

under Arizona Revised Statue 14-4-140 wherein no offers or sales were made.

Advis ors means USA Barce lona  Rea lty Advisors , LLC and the  Company

ALJ means  Adminis tra tive  Law Judge .

Ba d  Ac to r(s ) is defined within the meaning of Rule 506(d) which identifies certain

persons that may potentially become "bad actors." It also lists certain events

("disqua lifying e ve nts" or "ba d a cts ").

Barcelona Advisorsmeans USA Barcelona Realty Advisors, LLC

Barcelona Entities means Barcelona Advisors, Barcelona Land Company, Barcelona

Re a lty, US A Ba rce lona  Holding Compa ny, US A Ba rce lona  Hote l Holding Compa ny,

USA Barce lona  Apartment Holding Company and a ll of the ir a ffilia te s .

Barce lona  Land Company means  USA Barce lona  Hote l Land Company, LLC

Barcelona Realty andUSA BR means USA Barcelona Realty,Inc .

Barcelona Matter means the Division's investigation of select entities within the

Barcelona Entity and the  Respondents.

Commis s ion means  Arizona  Corpora tion Commiss ion

Compa ny means USA Barce lona  Realty Advisors  and Advisors  and Barce lona  Advisors

Defined Term is  a  s horthand reference with in a  document that refers to another name or

ide a  in the  docume nt. The  conve ntion a s  use d he re in is  to de fine  te rms  whe n initia lly

employed in double  quotes and designate  subsequent references with initia l capita l le tters.
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Division means the Securities Division of the Arizona Corporation Commission

Goliath and David and Goliath has a secular meaning, denoting an underdog situation,

a  contest where  a  smaller, weaker opponent faces a  much bigger, s tronger adversary. As

used here in, the  Divis ion be ing Golia th and the  Barce lona  Entities , or in the  s ingular, any

entity within the  Barce lona  Entitie s , such as  Barce lona  Advisors .

Hearing Divisionmeans the Hearing Division of the Arizona Corporation Commission

Inve s to r means one of ten persons who purchased an Investment Unit offered under the

Company's  12-6-12 or 10-5- 10 Offe rings .

Inve s tme nt Unit means a coupled note and member interest offered under the Company' s

12-6-12 or 10-5- 10 Offering.

ALJ  He a rin g means  the  hea ring which began on May 9, 2016 and ended on May 19,

2019.

ALJ  P re n y means  a ttorney Mark Prent who pres ided over the  ALJ Hearing.

Offe rin g means a  securities  offering.

P a r . and Pars . means paragraph and paragraphs as  the  paragraph identifie rs  to topica l

matte rs  in the  PHBs of the  Divis ion and of Hawkins.

Respondents means  collective ly Harkens , S immons , Orr and Keegan.

Res pondent Hawkins means in the  singular, Richard C. Hawkins.

PHB means  Post Hearing Brie f

Re a lty means  USA Barce lona  Rea lty, Inc.

S tand-Alone  Trans ac tion means a  s ingle  negotia ted financia l transaction be tween two

parties  where in the  document evidencing the  transaction is  not a  security.

Th re e  " r"  Te s t me a ns  e va lua ting a n is s ue  by te s ting it for re le va nce , re a lity a nd
reasonableness.
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Rela ted Matte r

Why?
1 = Dra fted
P P M
2 = Other
3 = Admiss ion
4 = NA to
Hawkins
5  : Div'
a lle ga tion

Aga ins t
Hawkins
Y = yes
N = n o
'P = not
sure

Divis ion 's
PHB Pa r #

Bas is  for
Alle ga tion?
y= ye s
N = no
M = ma ybe
T =

conflicting
te s timony
Mt = moot
Y/ A =
Allowe d

P a r # in
Harkens
P HB

Me ka 1,2 Y 147..149 N
Ke rriga n IRS  Lie n 1 '7 223.224 N
Ke m'ga n Judgme nt 1 '7 223.224 N

Harkins  -- AVC 1,2 Y
145..146/
219.220 N

Intent to Pay Kerrigan 1 Y
156..157 /
229.230 N

Didn't pa y Ke rriga n 1 Y
154..155 /
227..228 N

Deferred Payment to Investors 1 Y 231..232 N

Changed Business Plan 1 Y
152..153 /
225..226 N

8-8 Offe ring / Adve rtise me nt &
S olicita tion 1,2 Y 205..214 N
12-6- 12 Offering
10-5-10 Offe ring

La nd Compa ny Offe ring 1 Y

201 /
215.218 /
249.254 N

Control Person 3 Y 238..245 y

10-5-10 $ to pay 12-6- 12 interest 1 Y 160..162 N

Chane l Agreement 1 Y
163..164/
235.237 T / Mt

Low Risk Inve s tme nt 4 n 165 T
Accredited Investor Quays 5 y 213..214
Bad Judgment 5 y 246.248 N
Offers & Sales :»"o , "3»

Hawkins 5 y 193..194 Y / A
Barce lona  Advisors 5 n 200 Y/ A
Barce lona  Land Company 5 n 201 Y / A

Lice ns ing 5 y 202.204 Y / A
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